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PREFACE. 



Since the publication of the first edition of this treatise 
numerous questions relating to the Law of Limitation 
in India have been determined. The substance of these 
decisions has been incorporated in the present volume, 
which purports to contain a full analysis of all the more 
important reported rulings of the Indian High Courts 
and of the Privy Council, on questions arising under 
'Act XIV of 1859, from the time when that Act came 
into operation. 

Act XIV of 1859 as eventually passed, was a fragment 
only of a larger measure framed by the Indian Law Com- 
missioners for regulating the acquirement and extinction 
of rights in this country by Prescription, and for the Limita- 
tion of Suits. An account of the history of that measure 
and of the former state of the Law of Limitation in India, 
will be found in the speech of Sir James Colvile when 
moving the first reading of the Draft Act in Council on the 
7th July 1855.* Much information in connection with 
the same subject will also be found in the Special Eeports 



* See the Proceedings of the Le- 
gislative Council of India for the 
years 1854-1866, Vol. I. p. 544. 
The Clauses of the Draft Act 
which related to the acquisition 
and extinction of riffhts oy Pre- 
scription were struck out on the 
2na February 1869, a m^ority of 
the Council being of opinion : — 
** that a law of positive prescrip- 
tion would not be understood by 



the people, and would be regarded 
by them as doin^ violence to their 
feelings, prcrjudices, and ideas of 
what was just : that there would 
be great difficulty in working such 
a law in an equitable manner: 
and that no absolute necessity for 
its enactment had been shewn to 
exist." See the Proceedings of the 
Legislative Council of India for 
the year 1869, Vol. V. pp. 47-66. 
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IV PREFACE. 

of the Indian Law Commissioners for the years 1843 
and 1844. 

Considering the care with which, as is seen from these 
Eeports, the Indian Limitation Act was prepared, the 
length of time — nearly twenty years — during which it 
was being matured, and the conspicuous ability of the 
eminent lawyer by whom it was finally reduced into its 
present form, it may seem remarkable that almost every 
one of its Sections should in turn have been found open 
to a diversity of constructions. This result is partly, 
perhaps, attributable to the extreme brevity of the Act 
itself occasioning obscurity in its provisions, partly to the 
recognized difficulty of framing any law embracing subjects 
of great extent and detail which in its operation shall be 
found free from imcertainty in many circumstances, but 
still more, it may be thought, to an imconscious tendency 
on the part of Judicial Officers, where the right of a particu- 
lar plaintiff seems conclusively established, so to construe 
the terms of the Law as that they shall not conflict with 
what appears to be the equity and justice of the case. 

As the principles of expediency on which all Laws of 
Limitation rest may be found explained in numerous legal 
text-books, it is imnecessary to refer to them here further 
than to point out that it is essential for the public interest 
that the provisions of such Laws should in aU cases be 
rigidly enforced, and should never be relaxed on considera- 
tions of individual hardship. 

In attempting to explttin the provisions of the Indian 
Limitation Act by a collection of decided cases, it does 
not seem desirable to have recourse to illustrations borrow- 
ed from the decisions of the English Courts. As the 
Laws of Limitation in England and in India, although 
containing much in common, are not identical, decisions 
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PREFACE. V 

pronounced under the former could not safely be accepted 
as precedents in construing the latter, without a careful 
examination and comparison of the terms of both. 

The account of the old Limitation Laws in India, and 
the analysis of the decisions of the Lidijui Courts under 
these Laws given by Mr. Macpherson in his work on the 
Procedure of the Civil Courts in British India, are so 
complete, that it would be superfluous to do more than 
refer those who may desire to compare the provisions 
and operation of the present with those of former Laws, to 
Mr. Macpherson's valuable book. 

Several important cases recently decided, will be found 
referred to in the notes added by way of an Appendix, 
in which reference is likewise made to the repeal of certain 
Sections of the Limitation Act, by Act XIV of 1870. 

N. H. T. 
Calcutta, Ut May, 1870. 
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Agra, Reports of cases decided by tbe High Coart of the 

North West Provinces at Agra, from Jane, 1866, 

to December, 1868. 

Agra, MIS Ditto, decisions in Miscellaneons Appeals. 

Agra, T. B Ditto, decisions of the Full Bench. 
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Ben. A. c Ditto, decisions of the Calcutta High Court in its 

ordinary Civil Appellate Jurisdiction. 
Ben. o. c Ditto, decisions of the Court in its ordinary original 

Civil Jurisdiction. 

n ( AP ) Ditto, short notes of cases printed in Appendix to 

' I s. N i the Reports. 

Ben. P. c Ditto, decisions of the Privy Council in appeals 

from Bengal. 

Bom Bombay High Court Reports. 

Bom. k. c Ditto, decisions of the Court in its ordinary Appel- 
late Civil Jurisdiction. 
Bom. o. c Ditto, decisions of the Conrt in its ordinary Original 

Civil Jurisdiction. 

Bourke, Bourke's Calcutta High Court Reports, 

Cory ton, Cory ton's Calcutta High Court Reports. 

Hay, Calcutta High Court Reports,— 1862 to 1863,— 

published by 6. C. Hay & Co. 

Hyde, Hyde's Calcutta High Court Reports,— 1862-1864. 

Ind. Jur Indian Jurist Reports. 

Ind. Jur. N. s Indian Jurist Reports, New Series. 

Mad Madras High Court Reports. 

Mad. Jur Madras Jurist Reports. 

Marsh Marshall's Reports of cases decided by the Calcutta 

High Court. 
Moore's I. A Moore's Reports of cases decided by the Privy 

Council on appeal from the East Indies. 
Mof. S. C. Ct. Ref. Sutherland's Reports of cases decided by the 

Calcutta High Court on references from Mofussil 

Small Cause Courts. 
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S. D Deoiflions of the Bengal S udder Court recorded in 

conformity with Act XII of 1843. 
W. R SatherIand*B Weekly Reporter. Cases decided by 

the Calcutta High Court in its ordinary Civil 

Appellate Jurisdiction. 

TV p Cc. R 1 Ditto, caaes decided by the Calcutta High Court 
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W. B. F. B Ditto, Full Bench decisions. 
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W. B. p. c Ditto. Reports of cases decided by the Privy 

Council. 
W. B. sp Ditto, "Special Number," containing the Full 
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W. B. 1861, Ditto, decisions of the Calcutta High Court in its 

Appellate Civil Jurisdiction from January to 

July 1864. 
Wym Civil, Criminal and Bevenne Beporter, published by 

Wyman & Co. 
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CORRIGENDA. 



Page 10, lines 4 and 6, from top, for " Sahuji** read " Saluji" for 
" Islamsangji" read " Jalmsa/ngji" and for " 2 Bom. 169." read 
"2 Bom. 162." 

„ 177, in heading, for " Section 1, Claose 13," read " Section 1, 
Clause 12." 

„ 275, Une 3 from bottom, for " p. 283," read " p. 282." 
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Act No. XIV of 1859. 

Passed by the Legislative Council of India. Re- 
ceived the Assent of the Governor- General on 
the hth of May, 1859. 

AN ACT TO PROVIDE FOR TUB LIMITATION OP SUITS. 



W> 



HEREAS it is expedient to amend and 
Preamble. consoUdate the laws relat- 

ing to the limitation of suits ; It is enacted as 
follows : — 

1. No suit shall be maintained in any Court 
,. . ^. ^ ., of Judicature within any 

Limitation of suits. /» i t* • • 

part of the British territories 
in India in which this Act shall be in force unless 
the same is instituted within the period of lim- 
itation hereinafter made applicable to a suit of 
that nature, any Law or Regulation to the con- 
trary notwithstanding ; and the periods of lim- 
itation, and the suits to which the same respect- 
ively shall be applicable, shall be the following, 
that is to say : — 



A LAW limiting the period within which suits must be 
brought, is to be construed strictly ; and where the Legis* 
lature has not expressly limited the time for suing, the 
Court will not readily, if it will xmder any circumstances, 

1 
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prescribe a limit, merely because there is reason to infer 
that the Legislature intended to prescribe that limit, al- 
though it has accidentally omitted to do so. Sj/ed Ma- 
homed Afzul V. Kanhya Lai, 2 W. R. 263. 

In a Court of original jurisdiction, the issue of limita- 
tion should be considered and determined by the Judge, 
although not urged in the pleadings. Where it appears 
on the trial of any case, that the suit has been commenced 
after the period of limitation applicable to it has expired, 
the Judge is bound to hold that it cannot be maintained, 
notwithstanding that the defendant has not pleaded lim- 
itation as a defence. Payne v. Constable, 1 Ben. o. c. 49. 

Much discussion has arisen as to whether a plea of lim- 
itation which has not been put forward in a Court of 
first instance, can be considered when taken for the first 
time in a Court of appeal. The words of the Section 
to the effect that after the periods prescribed by the Act 
" no suit shall be maintained," might seem to leave no 
discretion to any Court, whether original or appellate, 
to entertain a suit to which the rules of limitation can 
be applied. In this view, it would be incumbent upon a 
Court of appeal to consider and give effect to a plea of 
limitation, even although such plea had not been urged in 
the subordinate Court. It is to be observed, however, that 
the words used in this Section, are not in themselves more 
stringent than those employed in Section 14, Regulation 
III of 1793, in Regulation II of 1805, and in Section 
3, Act XIII of 1848: and as it has been held in various 
cases that the prohibitory provisions of these enactments 
will not warrant a plea of limitation being considered in 
a Court of appeal, when it has not been taken in the 
Court of first instance, it would seem to follow that the 
words of this Section also, standing by themselves, must 
be similarly construed. 

The conflict of opinion which has arisen both under 
former laws and under the present Act, as to the time 
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when limitation may be pleaded, may be illustrated by 
the following cases. Under Section 14, Regulation III 
of 1793, by which the Zillah Courts are prohibited " from 
hearing, trying, or determining any suit whatever, if 
the cause of action shall have arisen twelve years 
before any suit shall have commenced on account of 
it," it was held by the late Sudder Court in the case 
of Rama Singh v. Dhyan Singh^ S. D. 1849, p. 120, 
that a Court of appeal was bound to take up and enforce 
the rule of limitation, at any stage of the proceedings. 
Again, in the case of The Government of Bengal v. The 
Maharajah of Burdwany 4 Moore's I. A. p. 466, in which 
it appeared that the right of the Government to sue, was 
barred by the rule of limit^ition contained in Clause 3, 
Section 3, Eegulation II of 1805, which enacts that 
nothing shall be held to authorize the cognizance of 
any suit whatever in any Court of justice if the cause 
of action shall have arisen sixty years before the instit- 
ution of such suit, the Privy Coimcil admitted the plea 
of limitation at the last stage of the proceedings, and 
disposed of the claim upon that issue. In this case, 
however, it was assigned by their Lordships as a special 
reason for admitting the plea of limitation, when it had not 
been i)loaded in the Court below, that the proceedings in 
the case were not in the nature of a regular suit. 

But in the case of Emamhandi v. Hargobind Ghose, 
4 Moore's I. A. p. 403, in which the late Sudder Court 
had reversed the decision of an inferior Court, and 
dismissed the suit on the ground that it was baiTed by 
limitation imder Section 14, Regulation III of 1793, 
the Privy Council set aside the decision of the Sudder 
Court, holding that as the plea of limitation had not been 
raised in the- original pleadings, and the plaintiff, con- 
sequently, had not had an opportunity of meetiug it, it 
was inadjuissible on appeal. In conformity with this 
precedent, tli(? Sudder Court in the case of Nursing Deb 
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V. Ryemoney Dehea^ S. D. 1859, p. 372, on an applica- 
tion for review of a previous judgment of the Court, 
in which effect had been given to a plea of limitation, 
under Act XIII of 1848,* which had not been taken 
in the lower Courts, held that when a plea of limitation 
is not originally urged in the pleadings in bar of suit, 
a defendant cannot be allowed to bring it forward on 
appeal, but must be understood to have waived it and to 
be willing to have the case tried upon its merits. So, also, 
in the case of NundoloU Haldar v. Radha Mohun Haldar^ 
2 Hay, 49, it was held by the High Court that where 
a plea of limitation under Section 3, Act XIII of 1848, 
had not been taken by the defendant in the Court of 
first instance, the Court of appeal was wrong in raising 
the issue. The same view was also followed in the case 
of Budhoo Doasee v. MiMun Gopal Rukheet^ W. R. 1864, 
p. 207, in respect of a plea of limitation under Section 
246, Act VIII of 1859. 

Since Act XIV of 1859 came into operation, various 
cases have been decided which would seem to shew that 
imder that Act a plea of limitation may sometimes 
be considered by a Court of appeal, although it has not 
been set up by the defendant in the lower Court. 
Thus in the case of Kishen CJmnder Ohose v. Ashoo)*uny 
Marsh, p. 647, heard by the High Court on special 
appeal, there being reason to suppose that the plain- 
tiff's claim, which had been dismissed upon the merits 
by the Court of first instance, and subsequently decreed 
by the lower appellate Court, would be found to be barred 
by the law of limitation, the Court remitted the case 
with a direction that the issue should be raised and tried. 
So, also, in the case of Poamima Chowdhrain v. WisBy 

* Section 3, Act XIII of 1848 ing of the Act, shall be entertain- 

provides that no suit for contest- ed after the expiry of three years 

mg an award of the Revenue from the date of the final award. 
Authorities made after the pass- 
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6 W. R. 129, it was held, on a special appeal to the 
High Court, that a plea of limitation in a claim for 
iixmlaty although not taken in the lower Courts, might be 
taken in a Court of appeal, inasmuch as the bar was patent 
on the face of the plaint, and the failure to give effect to 
it involved a substantial error in law which ought to be 
a.mended at any stage of the proceedings. The Court 
accordingly, without remanding the case, amended the 
judgment of the lower Court by disallowing so much of 
the claim as was barred by limitation.* 

The case of Raniesstir Ghose v. Khetfer Mohiin Ghose, 
3 W. R. 184, was remanded by the High Court with 
a direction to the lower Court to try properly the 
special plea of minority set up by the plaintiff as the 
ground upon which he claimed exemption from the gen- 
eral law of limitation under which his suit would have 
been barred. On remand, the lower Court held that as 
the plaintiff had sued within twelve years from the 
time he attained majority, his suit was not barred. On 
appeal fi^m this decision it was contended by the defend- 
ant that as more than twelve years had elapsed from 
the time when the cause of action arose, the plaintiff was 
entitled, imder Section 11, Act XIV of 1859, only to 
three, and not to twelve years from the date of his 
majority within which to bring his suit, and that having 
suffered more than three years to elapse before he insti- 
tuted his suit, limitation applied. This point had not 
been taken when the case was originally heard on 
appeal and remanded, the only objection then made 
being, that the lower Court had erred in its calculation 
of the time at which the plaintiff attained majority, and, 
that there was no proof that he had brought his suit 
within twelve years from that date. The Court was, 

* In this case the Court held lower Conrts he was not entitled 
that as the appellant had not to the costs of the appeal, 
taken the plea of limitation in the 
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nevertheless, of opinion that as the new objection was 
patent on the face of the plaint, and moreover involv- 
ed a question of jurisdiction, it might even at that stage 
of the proceedings be taken up and determined, notwith- 
standing the laches of the defendant in not pleading it 
before. In conformity with these decisions see also the 
CQsesot Anundee Koonwury, Thakoor Panday, 4 W. R. mis. 
21, and Gour Mome Dahea v. Tiluck Chund<^r Gooho^ 6 W. 
E. MIS. 92. In the latter case it was observed by 
L. S. Jackson, J. : — "It was objected by the respondent 
that this plea (of limitation) had not been taken either 
in the Court of the Principal Sudder Ameen, or in the 
lower appellate Court ; that consequently, it was not open 
to the appellant to urge it here. But as the objection 
is one which goes to the competency — to the jurisdiction 
that is — of the Court, it appears to me that it can be 
taken, and ought to be taken up in this Court." Similar- 
ly, in the case of Parushnuth Misser v. Shaikh Bundah 
AH, 6 W. R. 132, Trevor, J. expressed himself as "clearly 
of opinion that, under Act XIV of 1859, whether a 
defendant raises the plea of limitation or not, it is in- 
cumbent on the Court to see that it has jurisdiction, and 
if that jurisdiction has lapsed by efflux of time, to re- 
fuse to exercise a jurisdiction which it has not by law." 
Again, in the case of Taroo Mt/feey. Ohhoy Koolya^ 11 W. 
E. 288, Markby, J. said : — " I do not think it necessary 
in this case to express any distinct opinion as to the 
circimistances under which a Court in regular appeal, 
may, or may not entertain a question of limitation. This 
point is open to considerable doubt, and is one upon 
which the decisions of this Court as well as of the Privy 
Council are conflicting. But I think it quite certain 
that there are some cases in which a Court of regular 
appeal, has power to raise that issue, although the Court 
of first instance has not raised it in distinct terms." 

The tendency of tlie above cited decisions is to shew 
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that a Court of appeal may corapetontly raise and try 
an issue of limitation under Act XIV of 1859 which has not 
been advanced or considered in the Court of first instance. 
But there are, on the other hand, numerous cases of a 
directly contrary authority. Among these, it may be 
sufficient to refer to the cases of Raniadheen Mlsser v. 
Bechoo Mksery W. E.. 1864, p. 212, Digumburee Dahoa v. 
Nund Gopal Banerjee^ 1 W. R. mis. 1 ; Leelanund Singh 
V. Purbhoo Narain Singhj 2 W. R. 256. 

In the case of KasJiee Ghunder Tiirkobhoosun v. Kallf/ 
Prosonno Chowdhry^ 9 W. E. 452, the plaintiff sued to 
set aside a survey award under colour of which he had 
been dispossessed of certain lands. The case coming 
before the High Court in special appeal, the defend- 
ant pleaded that the claim was barred under Clause 6, 
Section 1, Act XIV of 1859, since it was not brought 
within three years fix)m the date of the award. The Court 
observed : — "We find that this objection, although some- 
what feebly made in the Court of first instance and there 
overruled, was not brought before the lower appellate 
Court at all. We therefore decline to entertain it. Uad 
this plea of .limitation been pressed before the lower 
appellate Court, the plaintiff would have had the oppor- 
tunity of satisfying that Court upon the facts, that 
although a period of more than three years had perhaps 
elapsed, still under all the circumstances of the case, the 
plaintiff had extended time for the bringing of the suit. 
Sitting here as a Court of special appeal, we cannot 
determine any matter of fact, and we must take the case, 
as regards the defendant, in the condition in which he 
chose to leave it in the lower appellate Court." 

In the case of Kedamafh Mookerjee v. Muthtiranath Butt, 
1 Ben. A. c. 17, it was observed that "the rulings of 
the Court (the Calcutta High Court) which lay down 
that limitation, being a question bearing on jurisdiction, 
may be taken up at any time whether pleaded or not. 
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refer to cases where the defect is patent on the record, 
and not to those which would require further investiga- 
tion to ascertain whether there was a defect or not." 

In the case of Mozuffur Ally v. Girkh Chiuider Das^ 
1 Ben. A. c. 25, the Judge of an appellate Court 
disposed of a claim for the possession of certain lands, 
on an issue of limitation which had not been noticed in 
the inferior Court, and which was not pleaded by the 
defendant in the Court of appeal. On special appeal 
it was objected that the Judge was wrong in raising the 
question of limitation, and the High Court was of opin- 
ion that the objection must be allowed. The Court 
observed : — "The rulings of this Court, to which the 
Judge alludes, go no further than this: that where a 
plaintiff is barred on the face of his own plaint, an appel- 
late Court is justified in raising the issue although it has 
never been raised below. This refers to cases where a 
plaintiff sues for arrears of rent for six years, or for wamlai 
for twelve, and such like, where the very recital of the 
plaint shows a considerable portion of the relief sought 
to be impossible under the limitation laws." 

It is plainly impossible to reconcile all the decisions 
which declare that the plea of limitation maybe raised for 
the first time in a Court of appeed with those which declare 
that it may not. It may be observed, however, that the 
opinion expressed by the Court in a number of the cases in 
which the plea of limitation was allowed to be raised on 
appeal, that the plea involves a question of jurMiction^ 
has been negatived by a bench of three Judges in the case 
of Payne v. Con^tahlcy 1 Ben. o. c. 49, in which it was im- 
animously held that a question of limitation under Act 
XIV of 1859, is not a question of jurisdiction in the proper 
sense of the word. 

Admitting that the prohibitory provisions of Act XIV 
of 1859, do not oust jurisdiction, and that standing 
by themselves they cannot, any more than similar pro- 
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visions in former laws, be taken to render it incumbent 
on an appellate Court to take up a question of limitation 
which has not been raised in the inferior Court, it may 
still be thought that the rules of procedure contained in 
Act Vm of 1859, materially alter the duties imposed upon 
Civil Courts in dealing with questions of limitation. 
Section 26 of that Act provides that in instituting a civil 
suit " if the cause of action has accrued beyond the 
period ordinarily allowed by any law for commencing 
such a suit," the plaint shall state " the ground upon 
which exemption from the law is claimed :" and Section 
29 provides that if such ground be not stated, " the Court 
may reject the plaint, or at its discretion may allow the 
plaint to be amended." Section 32 of the same Act 
provides that "if upon the face of the plaint, or after 
questioning the plaintiflF, it appear to the Court that 
the * ♦ * right of action is barred by lapse of time, 
the Court shall reject the plaint." These provisions 
imply that Civil Courts are bound in all cases,, of their 
own motion, to consider and dispose of the issue of limit- 
ation, and fiirther indicate that if this duty be neg- 
lected by the Court of original jurisdiction, it will 
then be the duty of the appellate Court to rectify the 
omission, and to apply the rule of limitation at whatever 
stage of the proceedings it may be found to have a bear- 
ing on the claim. In this view, the theory of waiver by 
the defendant would be inadmissible, and questions of 
limitation arising for the first time in an appellate Court 
would fall to be dealt with, either by remand to the 
lower Court, if further evidence were required, or by 
trial in the appellate Court itself, if there were such 
evidence before the Court as allowed of that coui*se being 
adopted. 

The more recent rulings of the Bombay High Court 
would seem to sanction this view. In various cases 
decided by that Court, — as in the case of Diffaji 
2 
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Wn Narayan v. Wamanrao, 1 Bom. 15, — ^it had been 
held that the plea of limitation, if not raised in the 
Conrt of first instance, coidd not be considered on appeal. 
But in the later case of Sabuji Kesraji v. Rajsangji 
Islamsangjiy 2 Bom. 169, it was decided that as Sec- 
tion 32, Act VIII of 1859, imposes upon a Court of 
first instance the duty of taking any legal objection on 
the face of the plaint, the fact that a portion of a claim 
is evidently barred by the law of limitation, from which 
no ground of exemption is stated, is an objection which 
ought to be noticed by the Court when receiving the 
plaint, or if not noticed then, may be noticed at any 
subsequent stage of the suit ; and further that as under 
Section 334 of the same Act, it is provided that an appel- 
late Court in deciding a case brought before it on appeal, 
shall not be confined to the grounds set forth by the 
appellant, such a Court is boimd on appeal to give judg- 
ment according to the law of limitation applicable to the 
case stated by the plaintiff himself, even although the 
objection may not have been raised in the grounds of 
appeal ; and the omission on the part of the Court to do 
80 is an error or defect in the decision of the case, and is a 
ground of special appeal. 

In the decisions of the Madras High Court a distinction 
is drawn between cases of regular and cases of special 
appeal. In the case of Naram Reddi v. Krishna Padaijachij 
1 Mad. 368, it was held that in regular appeal where 
the Statute of Limitations is not pleaded in the original 
Court, it may be so in the appeal Court, if evidence 
can be taken there in reply to the plea ; but that on special 
appeal the Statute of Limitations cannot, for the first time, 
be pleaded, unless the facts which raise the plea are ad- 
mitted. In the case of Ramanatha Mudali v. Vaithalinga 
Mudalif 2 Mad. 238, the plaintiff sued for money due 
by the defendants on a settlement of accounts, and 
obtained a judgment on the merits, which was confirmed 
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on regular appeal. The defendants then presented a spe- 
cial appeal, in which, for the first time, they relied upon a 
plea of limitation under Act XIV of 1859. The case of 
Narasu Reddi^ and the case of The Govenwient of Bengal 
V. The Maharajah o/Burdwan, 4 Moore's I. A. p. 466, were 
referred to as shewing that the plea of limitation could 
be set up for the first time upon special appeal. But it 
was held by the Court that limitation, if relied on as a 
ground of defence, shoidd be pleaded in every case in the 
original Court. It was observed that the case of Narasu 
Reddi introduced new law, and that the Court was un- 
willing to carry the principle therein laid down further 
than the actual words used might require, and that these 
were inapplicable to a case in which the facts raising the 
plea are not admitted by the plaintiff. It was further 
observed that in the Maharajah of Burdwan^s case there 
were no pleadings in the Court below, the investigation 
being irregularly conducted, without any opportunity 
being given of raising the issue of limitation until the case 
came before the Privy Council. 

Again, in the case of Sarasvati v. Pachanna Setti, 3 
Mad. 258, in which the plea of limitation had not 
been taken in the Court of first instance, nor at first in 
the lower Appellate Court, but was subsequently raised 
in a petition to the latter Court for a review of its judg- 
ment, it was held by the High Court that the application 
for review being part of the proceedings in regular 
appeal, and it being clear upon the admitted facts that 
the claim was barred by limitation, the defendant was not 
too late in raising the plea in his application for review. 
Reference was made in this case to the decisions in Narasu 
Meddiy and Ramanatha Mudaliy and also to an imreported 
case in which the Court had allowed the bar to be pleaded 
before it for the first time in a regular appecd, and in 
which, the facts of the case being clear, it had declined to 
send down an issue to the inferior Court, no suggestion 
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having been made on the part of the plamtifF that there 
existed any evidence to meet the bar. 

The distinction drawn by the Madras Court in these 
decisions between cases of regular and special appeal, 
appears to rest upon the provisions of Section 372, Act 
YIII of 1859, in which it is directed that a special appeal 
shall lie " from all decisions passed in regular appeal by 
subordinate Courts, on the ground of the decision being 
contrary to some law or u^age having the force of law, 
or of a substantial error or defect in law in the procedure 
or investigation of the case whkh may have produced error 
or defect in the decmon of the case upon tlie nieritSy and on 
no other groimd." It would seem to have been the 
opinion of the Court that the omission by a subordinate 
Court to notice and determine an issue of limitation, is 
not an error or defect in the decision of a case on the 

merits. 

Similar uncertainty has prevailed as to whether 
questions of limitation arising under the provisions of 
Act X of 1859, can be considered by an appellate Court, 
when the plea has not been raised in the Court of first 
resort. The point was negatively decided in the case of 
Euro Soonduree Dahea v. The Collector of RajshayCy 
W. E. 1864, X. 6, in the case of Ranee Suvar- 
namayi v. Singhroop Baboo, W. E. 1864, x. 133, and 
in the case of Ckirko v. Bnndabun Chunder Sirkar Chouy 
dhry, W. E. 1864, x. 9, but affirmatively held in 
the case of Kewell Jut Roy v. Mahomed Bad Khan, 
(No. 2037 of 1863). In this last case the Judges are 
reported to have said : — " In taking up this appeal, we 
observe that a considerable portion of the claim for rent is 
barred by limitation ; neither the Deputy Collector nor 
the Judge appears to have been aware of the fact, and 
the objection is not even now taken before us in special 
appeal.'' Under such circumstances, it might have been 
thought that the plea of limitation should have been held 
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to be waived, but the Court, nevertheless, disallowed so 
much of the claim as was found to be beyond time. The 
view taken in this case was followed in the case of 
Smhteebur Mookerjee v. Mackenzie^ 2 W. R. x. 76, 
in which it was observed that although the defend- 
ant did not raise the plea in bar of suit, still, as the 
plaint clearly showed that the claim was barred, and as 
there are rulings of the Court that the question, being 
one of jurisdiction, can be raised at any stage of the 
case, the claim must be dismissed ; and that it was 
needless to remand the case for further evidence, since it 
was patent on the face of the plaint itself that it was 
barred. 

But the opinion indicated in the last two cases cited, 
does not accord with the view expressed in the more recent 
case of Kwfo Chunder Chatlerjee v. Ram Lochun Rot/y 4 
W. R. X. 47. In this case a lower appellate Court 
had dismissed a suit as barred by limitation under 
Section 77, Act X of 1859, although the objection 
had not been taken in the Court of first instance. 
This decision was held by the High Court to bo erron- 
eous. The Court observed : — " There are no doubt in- 
stances, — as possibly by the terms of Section 1, Act XIV 
of 1859, — in which the Courts are expressly denied 
jurisdiction to entertain suits brought after a prescribed 
period ; but in these instances the taking away of juris- 
diction must plainly appear from the words of the enact- 
ment. Where it does so appear, it must be acted upon, 
wherever, and at whatever stage the Court discovers the 
want of jurisdiction. But where the words are otherwise, 
and merely give a privilege to the defendant, it is for 
him to avail himself thereof at the earliest opportimity by 
pleading the limitation ; and it is neither competent to 
him afterwards, nor to an appellate Court of its own 
motion, in such a case, to raise an objection which has 
at first been pretermitted." 
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As to this decision, it may, however, be remarked that 
in the first place, according to the decision in Payne v. 
Constable, 1 Ben. o. c. 49, the terms of Section 1, Act 
XIY of 1859, do not raise a question of jurisdiction ; and 
in the second place, that the words of the proviso in 
Section 77, Act X of 1859, — " provided always that the 
decision of the Collector shall not aflfect the right of either 
party who may have a legal title to the rent of such land 
or tenure, to establish his title by suit in the Civil Court 
if instituted within one year from the date of the 
decision" — although in form permissive, are in effect 
prohibitory of any suit being brought in the Civil Court 
after the period fixed has elapsed. "Where the law says 
that a suit may be brought within one year, it must be 
understood to mean that it shall not be brought after 
that time ; and there is nothing in the words used in Sec- 
tion 77 to indicate that it was the intention of the Legis- 
lature merely to confer upon the defendant the privilege 
of electing whether he shall allow the suit to proceed or 
not. It might further be contended in respect of the case 
of Kisto Chunder Chatterjecy that the suit being brought 
imder Act VIII of 1859, both the original and the appel- 
late Courts were bound by the terms of Sections 32 and 
334 of that Act, to give effect of their own motion, to the 
law of limitation, even although the plea was not taken 
by the defendant.* 

A defendant appealed on a question of limitation, 
and the lower appellate Court, holding that limitation 
did not apply, remitted the case to be tried on its merits, 
and these were decided against the defendant in the Court 
of first instance, and afterwards in the lower appellate 
Court. The^ defendant then brought a special appeal 

* With regard to the effect to Chunder Sheehhur Roy^ 2 W. R. 

be given to the provisions of Sec- 197, and Bam Komul Setn v. 

tion 77, Act X of 1862, in bar- Frossonno Moyee, 8 W. R. 294. 
ring civil suits, see the cases of 



Digitized by 



Google 



Section 1. !»'> 

in the High Court in which he again pleaded that the suit 
was barred by limitation. It was held that he ought to 
have appealed when the point of limitation was originally 
decided by the lower appellate Court, and that he could 
not appeal upon that ground after the case had been de- 
cided upon the merits. Beekun Kooer v. Maharajah 
Bahadoor^MaTsh, p. 66. In the case of Shaik WarrisAlly 
V. Oozeerun Beebee, 1 W. R. 51, it was held that the order 
of a Judge overruling the defence of limitation, and 
remanding the suit for trial on the merits, if not immed- 
iately appealed against as a decree, may as an interloc- 
utory order, be objected to when the ultimate decision 
is appealed against. But in the case o{ Mahomed Anjob v. 
Omiripershad 8haWy 6 W. R. 62, an opinion was in- 
dicated that the order of a Judge reversing a decree 
passed by an inferior Court on the issue of limitation, 
and remanding the case to be tried on its merits, is not 
an order prior to decree within the meaning of Section 
363, Act VIII of 1859, but is in itself a decree from which 
an appeal will lie. The point was further discussed by 
a Court of five Judges in the case of Mirza Himmut 
Bahadoor v. Oobindo Panda y^ 5 W. R. 91, in which the 
plaintiff, a mortgagee, sued for foreclosure. The defendant 
alleged that the mortgagor having become a rebel, his 
property had been confiscated by the Government from 
whom he, the defendant, had bought it, and that as the 
plaintiff's suit had not been brought within one year 
from the date of sale, it was barred by Section 30, 
Act IX of 1859. The Moonsiff in whose Court the suit 
was brought, accordingly dismissed it as barred by limita- 
tion : but on appeal, the Principal Sudder Ameen, hold- 
ing that limitation did not apply, remanded it for trial 
on the merits, i, e, for a decision as to whether the mort- 
gage was ooUusive or not. On remand, the Moonsiff, hold- 
ing the mortgage to be bond fide^ decided the case in 
favour of the plaintiff. The defendant again appealing, the 
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Principal SudderAmeen dismissed the suit upon the merits, 
refusing to re-try the issue of limitation, on the ground 
that no special appeal had been presented against his 
former order on that issue. Against this decision a special 
appeal was preferred to the High Court by the plaintiflF, 
whose suit had been dismissed ; while on the other 
hand, the defendant, by way of cross appeal imder Section 
348 of Act VIII of 1859, contended that limitation applied. 
For the plaintiff it was urged that as the issue of 
limitation had been determined by the lower appellate 
Court prior to the remand, and as no appeal had been 
preferred against that decision at the time when it was 
passed, the defendant could not take the objection at a 
later stage of the proceedings. In deciding this issue, the 
Court held that the first decision of the Principal Sudder 
Ameen reversing the decree of the Moonsiff on the issue 
of limitation, was not a mere order prior to decree, but was 
itself a decree, and might consequently have been appealed 
against by the defendant. When the defendant subse- 
quently appealed against the decision of the Moonsiff upon 
the merits, he could not ask the lower appellate Court 
to allow him to appeal to it from the former decision 
which it had itself pronoimced on the issue of limitation ; 
and when the lower appellate Court dismissed the suit 
upon the merits, there was then no occasion for the 
defendant to appeal to the High Court against that 
decision. If the lower appellate Court had upheld the 
decision of the Court of first instance on the merits, the 
defendant might clearly have applied to the High Court 
to enlarge the time for his appealing against the decision 
of the lower appellate Court upon the issue of limitation ; 
and if he had done so, the Court might have granted 
his application, if he could show sufficient cause, and in 
all probability the remand would have been deemed 
sufficient cause, for enlarging the time. But when the 
plaintiff appealed to the High Court against the decision 
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of the lower appellate Court on the merits, the respondent 
had the right, under Section 348, Act VIII of 1859, to 
rely upon any objection as if he had himself preferred a 
separate appeal. The Court observed : " the word decision 
used in the Section cited, must mean a decision upon the 
whole case; and we are of opinion that the defendant 
respondent, had the right upon the hearing before the 
Division Court, to object to the first decree in the suit 
which was against him on the issue of limitation." 

The opinion expressed in the above decision, that under 
the provisions of Act YIII of 1859, it is not necessary 
for a defendant respondent to file a separate petition of 
appeal against the ruling of a lower Court on the point 
of limitation, but that the point may without such separ- 
ate appeal be raised by a respondent under Section 
348 of that Act, had previously been intimated in the 
case of Okhetoonma v. Koochil Sirdar, 2 W. R. 45.* 

Where a Court of first instance decided the issue of 
limitation in favour of, but the other issues against a 
plaintiflf, and the appellate Court, without passing any 
judgment on the issue of limitation, remanded the case 
for further investigation on the merits, it was held that it 
was competent for the appellate Court, when the whole 
case again came before it, to try the issue of limitation, 
Woonkur Pershad Rmtobee v. Phool Kooniarce Beebee^ 
7 W. R. 67. 

Where in reply to a plaintiffs claim for recovery of 
possession of certain lands, the defendant alleged that he 
had been in possession of the lands in dispute for more 
than thirty years, the allegation was held clearly to raise 

* The views expressed in these v. Mastan Suhib, 1 Mad. 102, it 

eases are in accordance with the was held that on si)ecial appeal, 

ruling of the Calcutta High Court a respondent has no ri^jht to take 

in the case of Mills v. Issur any objection to the decision ap- 

Ghoscy 1 Hay, 360. The rule pealed against, which he might 

of procedure followed by the Mad- have taken if he had himself pre- 

ras High Court is different. In ferred a special appeal, 
the case of Makudu RavcUan 

3 
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the issue of limitation, although the express words that 
the suit " was barred by limitation" were not actually used 
by the defendant. Shaikh Imdad Alt v. The Collector 
of East Burdtvan, W. R. 1864, p. 358. 

Where a plaintiff sued for possession of two parcels of 
land from which he alleged that he had been dispossessed 
by the defendant, and the claim was dismissed as to one 
parcel on the plea of limitation, the plaintiff having failed 
to prove possession within twelve years next before the 
institution of the suit, it was held that although the defen- 
dant had not specifically pleaded limitation with respect 
to the other, yet as the plaintiff admitted that his 
cause of action with respect to both arose simultan- 
eously, he was boimd to show that his dispossession from 
the second also took place within twelve years before action 
brought. Mowajin Hossein v. Rajkoomaree Dosseey 2 
Hay, 177. 

Where an issue of limitation is raised and tried in a Court 
of first instance, it must be considered and determined 
in the Court of appeal. Narain Doss v. Greesh Chunder 
Royy 1 W. R. 69 ; Prokash Chunder Dutt v. Shurnhhoo- 
nath Choxcdrtjy 8 W. R. 272. Where it was contended in 
specied appeal that a plea of limitation taken in the lower 
Court had not been considered there, it W6is held that 
the mere fact of the lower Court having entered into the 
merits of the case after noticing in its judgment that 
limitation had been pleaded, shewed that the point of 
limitation had been overruled. Ramnath Sein Lushkur v. 
Wise, 1 Hay, 310. In this case the Court said:— ** The lower 
Court disposes of the question of limitation by finding 
that it is only recently — imthin the hst few years, — ^that the 
defendant has got into possession." This, however, can 
scarcely be considered a distinct finding, such as has 
been required in other cases. Bhugwan Chunder Nuiidee 
v. Kedarnath Acharjee, 2 W. R. 153. 

A defendant imder examination in a Court of first 
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instance, distinctly alleged that the plaintiff had no 
right in certain property under dispute, and had never 
been in possession thereof at any time. The lower 
appellate Court was of opinion that the plaintiff had not 
met this objection by any trustworthy evidence, and had 
failed to prove possession. It was held by the High Court 
on appeal that the lower appellate Court was legally 
warranted in deciding the case on the issue of the general 
law of limitation, although it had not been decided on 
that issue in the Court of first instance. Smith v. Kishen 
Chumier Roy Chowdhnj, 6 W. R. 79. 

Where there is nothing in the record to shew that the 
suit is barred by limitation, it has been held that an 
appellate Court is not boimd to take up the plea. Kalee 
Doss Chunder v. Beharee Lall Rot/, 8 W. R. 451. Accord- 
ingly, where in a suit for possession and mesne profits 
the defendant did not allege that he htwl been in posses- 
sion for more than twelve years, but stood upon his 
title, it was held by the High Court that the lower 
appellate Court was wrong in dismissing the suit on the 
ground that the plaintiff's possession and dispossession 
within twelve years before action brought, had not been 
specially shewn. Mahomed Khossal v. Lai CImnd Doss^ 
6 W. R. 228. 

Where a case was remanded by a lower appellate Court 
on a point affecting the merits, and the defendant after 
that point had been tried and decided against him, then, 
for the first time, raised the question of limitation, it was 
held by the High Court on special appeal that the lower 
appellate Court had properly refused to enter upon that 
question. Sreenafh Bose v. Buzl Rnheem, 6 W. R. 178. 

There is not necessarily any error in law in trying the 
issue of limitation with the merits of the case. Kasim 
Mundul V. Kedarnath Ghose, 8 W. R. 364. But where 
it is possible to separate the issues of limitation and title, 
tiiey should be tried separately and not mixed up to- 
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gether. Woodin v. Umhwa Soondurce Dosnee^ 3 W. R. 
226. It is incorrect to hold that when a case is decided 
on the issue of limitation, the Court cannot go into the merits. 
On the conti'ary, it may be convenient that that course 
shoTild be followed, since in the event of an appeal, if 
the plea of limitation be set aside, the case may at once 
be heard by the appellate Court upon the merits. Shiho 
Doorga Chowdhrain v. Syud Hosscin Alt Chotcdhryy 6 
W. E. 218. 

Where a Judge foimd that a plaintiff's suit for the 
recovery of property was barred by limitatiou, but at the 
eame time declared him to be the rightfcd owner of the 
property in dispute ; it was held by the High Court 
that these two opinions were contradictory, and that the 
Judge should have dismissed the suit with all costs. 
Earn Kinhore Butt v. Ead/ia Gohind Roy, 11 W. E. 139. 

Where in a suit for possession, the plea of limitation 
is taken in bar, the question whether that issue should 
be decided before or after the merits of the case are 
tried, must depend on the peculiar circimistanoes of 
each case : there is no law or legal practice enjoining 
that in all cases a plea of limitation must be decided 
before the merits of the case can be approached, Ruttun 
Monee Dabea v. Doorga rofn Soonna ChuckerhUtyy 4 
W. E. 61. It has been held, however, that where, in a 
suit for possession, a defendant who is in possession under 
the order of a competent Court, pleads limitation, he \& 
entitled to a clear finding on that issue before the ques- 
tion of title is enquired into. Naraui Acharj Choicdhry v. 
Tarinee Kishore Acharj Chowdhry, W. E. 1864, p. 142. 
Where the merits of the case are found to be wholly 
against the plaintiff, it is not necessary that the Court 
should pronounce on a plea of limitation. Rajendro Kishore 
Singh v. Roy Ooodhur Sahary, W. E. 1864, p. 247. 

A sued to recover lands from which he alleged that 
he had been ousted by B. C intervened, representing that 
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she had purchased A's rights under a deed of sale. The 
Moonsiff found the purchase proved, and dismissed A's 
suit, but the Principal Sudder Ameen, holding that 
C's purchase was not proved, reversed this decision. On 
special appeal, C urged that a plea of limitation which 
she had put forward in the lower appellate Court, had not 
been enquired into. It was held that the plea of limita- 
tion did not arise on the record as between A and B ; 
and that as C's interest in the case fell when her purchase 
was found not to be proved, the plea of limitation fell 
with it. Shibnarain Bhuttacharjee v. Shoshee Mookhee 
Dossee, 1 Hay, 255. 

In a suit to establish the right to landed property, and 
to recover arrears of 'rent, no specific acts of ownership 
for a period of upwards of twelve years were alleged in the 
plaint, which contained, however, a statement general 
enough to let in evidence of such acts. It was held by the 
Madras High Court that as it did not appear that the plain- 
tiff had been questioned, the plaint should not have been re- 
jected by the lower Court, under Section 32, Act VIII of 
1859, on the ground that the plaintiff's right of action was 
barred by length of time. Udaya Vnrma v. Nayar Cham* 
hithuj 1 Mad. 322. In this case it was observed, that 
while, on the one hand, the power conferred on the Court 
under the Section referred to of considering at the outset 
whether limitation bars the claim, may have the effect of 
preventing objectionable litigation, and saving expense ; 
on the other hand, unless it be carefully exercised, the 
Judge may, upon mere partial preliminary statements, 
form an ex-parte opinion not warranted by a full know- 
ledge of the facts. 

In the case of Chetti Oaundan v. Sundamm Pillai^ 2 
Mad. 51, it was held by the Madras High Court, that, 
although a plaint has been registered, the Court may 
reject it, under Section 32 of Act VIII of 1859, as barred by 
limitation ; since it woidd be contrary to the plain intent 
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of the Civil Procedure Code to hold that the mere minis- 
terial act of registration deprives the Court of the power 
designedly given, of itself taking notice of the rule of 
limitation. 

It was formerly held that where one of two Judges sitting 
as an appellate Court, agrees with the lower Court in con- 
sidering that a plaintiflf's evidence is insuflScient to bring his 
case within the period of limitation prescribed by law, the 
determination is final under Section 23, Act XXIII of 
1861. Goj)ee Kisnen Oonsain v. Brindahun Chunder Sirkar 
Choirdhry, 2 W. E. 221. But under Section 36 of the 
Letters Patent for the Calcutta High Court, the opinion of 
the senior of the two Judges will now prevail, whether it 
be in accordance with the decision" of the lower Court, or 
not. 

In calculating the period of limitation within which 
a suit must be brought, it has been held that the day on 
which the cause of action arose, shoidd be included in the 
computation, Hurro Soondiiree Dahea v. Rally Mohun^ 1 
Hay, 301. In this case, reference was made to the case 
of Brijo Kishore Dhur v. Mudhoosoodun iJoy, S. D. 1859, 
p. 1232, in which the plaintiflF sued to reverse a sale 
which had taken place on the 3rd January, 1846. The 
plaint was registered as filed on the 3rd January, 1857. 
The Court of first instance dismissed the claim as barred 
by limitation. But the lower appellate Court considering 
it very probable that the plaint had really been filed on 
the 2nd January, and that the amlah of the Court had 
neglected to note that it was filed on that day, held that 
the suit was in time. A special appeal having been 
admitted in order to try whether the day of sale itself 
should be included in reckoning the period of limita- 
tion, — ^with reference to the recognized principle that in 
calculating the period for appeals, the day on which the 
order appealed from was passed, is not to be included, — ^it 
was held by the Sudder Court that the day of sale shoidd 
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be included in computing the period of limitation, since 
the act of sale gave the plaintiff his cause of action and 
limitation runs from the date of such act. It was 
further observed that the surmise of the lower appellate 
Court, that although the plaint was registered as having 
been filed on the 3rd January, it might really have 
been filed on the 2nd, was altogether inadmissible. 
Compare the case of Monikurnika Chotcdhrain v. Kali 
Chunder Chowdhrt/y W. E. 1864, p. 149. But a con- 
trory view has been followed in more recent decisions. 
In the case of Rumonee Soonduree Dossee v. Punchanun 
£o8ey 4 W. K. 105, it was held that in computing the 
period within which a suit to contest the justice of a 
survey award should be brought under Clause 6, Section 
1 of Act XIV of 1859, the day on which the award 
was passed should be excluded. Section 77, Act X of 
1859, provides that if in actions for rent a third party 
appears as claimant, his claim shall be enquired into by 
the Collector, and the suit decided according to the 
result of that enquiry, but that " the decision of the Collec- 
tor shall not afiect the right of either party who may 
have a legal title to the rent to establish his title by suit 
in the Civil Court if instituted within one year from the 
date of the decision." A plaintiff having instituted a 
suit of the above nature within a year from the date of 
a Collector's decision — ^if in computing the time, the date 
of the decision was excluded, — it was held that the true 
construction of the words above cited, is that the date or 
day on which the Collector pronounced his decision 
being excluded, a full year reckoned from the end 
of that day is given for the institution of a suit in the Civil 
Court, and that consequently the plaintiff's suit was in 
time. Bungshee Mohun Doss y, Badha Manee Chowdhrain^ 
4 W. E. X. 30. So, also it has been held that 
the day on which an order imder Section 246, Act VIII 
of 1859, has been pronomiced, is not to be reckoned 
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within the time allowed by that Section for bringing a 
regular suit. Ktiroona Moyee Dabea v. Petumber Shaha^ 
W. E. 1864, p. 321. 

Some imcertainty has been felt as to the rule to be follow- 
ed when a period of limitation expires at a time when the 
Courts are closed. Under the old law of limitation, — Section 
] 4, Regulation III of 1793, — ^it was held by the Agra Sud- 
der Court that proceedings not instituted before the expiry 
of the period of limitation cannot be instituted afterwards, 
even although the last day of such period may have fallen 
during the Dusserah, or other authorized vacation ; but 
that if the period shall have expired on a day on which 
the Court is unauthorizedly and unexpectedly shut, as, 
in one instance, on account of the death of a near relative 
of the Judge, the suit will be admissible on the re-opening 
of the Court, since the closing of the Court on such an 
occasion, without legal authority, or public annoimcement, 
is a contingency against which the suitor cannot be 
expected to provide. Macpherson on Mortgages^ 6th ed. p. 
161. A less strict construction of the old law was adopted 
by the late Bengal Sudder Court in the case of Kalee- 
coomar Roy v. Syed Nnzeer Ahmed Hosseinee Choic^ 
dhryy S. D. 1858, p. 1778, in which the defendant 
having pleaded limitation by reason that the plaintifiF's 
suit was brought some days beyond the period of twelve 
years fix)m the time when his cause of action arose, it 
was held that, as the last day of the twelve years was 
a close holiday, and the plaint was presented on the 
first open Court day, the suit was within time. This 
decision, however, could only be supported by giving tlie 
widest construction to the provision of Section 14, 
Regulation III of 1793, by which the inability of the 
plaintiff from any good and sufficient cause to obtain 
redress, is made a ground for extending tlie period of 
limitation, and as no such latitude of exemption is pro- 
vided under Act XFV of 1859, the decision cannot be 
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taken as a precedent in cases arising under that Act. As 
such, however, it would seem to have been accepted in 
various cases decided by the Calcutta High Court. Thus, 
in the cases of Kanye Deyee v. Bij^ro Pernhad Mytee^ 1 
W. E. 341, and Monikurnika Choicdhrain v. Kali Chundvr 
Chowdhry, W. R. 1864, p. 149, it was held that when 
the day on which the period of limitation expired was 
a close holiday, and the plaint was filed on the subsequent 
day, such filing was in time. Similarly, in the case of 
Maneerun v. Lateefun^ 3 W. R. 46, it was decided that 
when the period of limitation expires at a time when the 
Courts are closed, it is sufficient if the suit be instituted 
on the first open Court-day. 

But the ruling of the Full Bench in the case of 
Rajkkto Roy v. Denohundhoo Sunnah, 3 W. R. s. c. 
6, definitively establishes that where a period has been 
fixed under Act XTV of 1859, within which a suit must 
be brought, the Court has no discretion to extend the 
period so fixed by the Act, on the ground that it ex- 
pires on a day when the Court is closed. Compare 
Tarinee Chum Singh v. Coliis, 3 W. R. 209 ; Mihee Bam 
Oogooee v. Hoolee Ram Doss, 6 W. R. 40; Ramammy 
Chetty V. Venkatachellapaty Chctty, 2 Mad. 468. A 
suit was brought on the 4th January, 1862, which, 
under Act XIV of 1859, — finally coming into operation 
upon the 1st January, 1862, — ^was beyond the period 
prescribed for the institution of such a suit. The Court 
in which the suit was brought held that it was not barred, 
inasmuch as the Civil Judge of the district, in order to 
meet the inconvenience of an unexpected adjournment of 
the Courts for the Christmas holidays, had directed that 
all suits filed on the 4th January, 1862, should be treated 
as if brought under the old law. On appeal it was held 
by the Madras High Court that the Civil Judge had no 
power to make such an order, and that the Act must be 
applied. It was observed that no sort of equitable con- 
4 
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Btruction can be pnt on a Statute of Limitation, and that 
on the authority of the English cases, it would seem 
that even if the Courts of Justice were shut up in time 
of war, so that no suit could be brought, limitation would 
not the less continue to run. Subbarajuiu Nayanimru 
V. Venkataraya Chetty^ 2 Mad. 268. From these observ- 
ations it might appear to follow, that when a suit is 
prevented from being filed in time, owing to the unex- 
pected closing of the Court upon the last day of a 
period of limitation, it must be held to be barred. But 
a contrary opinion was expressed by the Calcutta High 
Court in the case of Rajah Bishen Perkash Narian Singh 
V. Bahooa MmeVy 8 W. R. 73, in which it was decided 
that where, upon the last day for instituting a suit, the 
Court happened to be unexpectedly closed to suit the 
convenience of the Judge, the day not being an authorized 
holiday, the plaintiff was not barred by limitation, by 
reason that his plaint was not filed on that day, if he 
could prove that he was ready to file it on that day, and 
did actually file it on the first open Court day thereafter. 

Under Section 230, Act VIII of 1859, it is provided 
that if any person other than the defendant shall be dis- 
possessed of immoveable property, and shall desire to 
dispute the right of the decree-holder to dispossess him, 
he may apply to the Court within one month from the 
date of such dispossession. It has been held that no dis- 
cretion is given to a Civil Court to extend tliis period, on 
the ground that throughout the whole of it the Court has 
been closed and the Judge absent. Detmn All v. Miui' 
Boor AH, 11 W. R. 259. 

It may be useful here to notice the periods fixed for 
the presentment of applications for appeal and for review 
of judgment. As respects the presentment of regular 
appeals, the procedure is now regulated by Section 333, 
Act VIII of 1859, which directs that such appeals are to 
be presented within thirty days, if the appeal be to a 
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District Court, and within ninety days if the appeal be 
to the Iligh Court, unless the appellant shall shew, to 
the satisfaction of the appellate Court, sufficient cause 
for not having presented it within such period. The 
Section ftirther provides that the days shall be reck- 
oned from, and exclusive of the day on which judgment 
was pronoimced, and also of such time as may be requir- 
ed for obtaining a copy of the decree appealed against. 
Under Section 373 of the same Act, a period of ninety 
days is prescribed for the presentment to the High 
Court of applications for the admission of special appeals. 
The language of these two Sections is different, in so 
far as the latter contains no express provision for an 
extension of the period for presentment on sufficient 
cause being shewn to the appellate Court. With reference 
to this difference in the terms of the two Sections, it was 
observed by the Agra High Court in the case of Syiid 
Kootub Hossein v. Flotcesf, 1 Agra, f. b. 100 : — " If we 
read the words 'period prescribed' in Section 373, as 
referring only to that portion of Section 333 which 
gives a specific and limited period, and not as also 
including the sentence which provides for the extension 
of the time, we introduce a diversity of rule as to the time 
of appeal, which the Code scarcely seems to contemplate. 
We think it consistent with the terms of the law to adopt 
the construction which will give to all appellants the same 
period for preferring their appeals whether regular or 
special. We therefore hold that in computing the period 
under Section 373, the same rule must be followed as 
in computing the period under Section 333, in other 
words, that on cause being shewn to the Court's satis- 
faction, the specified period may be extended." It 
appears from the report of this case that a contrary rule 
of interpretation had previously been followed by the 
Agra Sudder Court. 

Under Section 377 of Act VIII of 1859, application may 
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be made to any Court for a review of its judgment within 
ninety days from the date of such judgment. But the 
time may be extended on just and reasonable cause being 
shewn. 

Under Eule 38, formerly Eule 34, of the Calcutta High 
Court Rules, it is provided that appeals from decrees, or 
appealable orders passed by a Judge or Division Court of 
the High Court, in the exercise of ordinary Civil juris- 
diction, shall be presented within twenty days from the 
date of such decrees, and within four days from the date 
of such orders, in reckoning which time the date of the 
decree or order shall be excluded. The time thus allowed 
may be extended on cause being shewn. 

The following cases wiU illustrate the operation of the 
above provisions. The mere adding to a decree an order that 
it shall bear interest from its date, is not an act done by 
way of review, and an application for such an order is not 
governed by the limitation prescribed by Section 377, Act 
VIII of 1859. S^ediin v. Zukoar Hossein, II W. R. 141. 
When the last day on which an appeal should be filed falls 
on a Sunday or other close holiday, the appellant is entitled 
to have an extra day allowed him. Rajkkto Ray v. 
Denohmdhoo Surmah, 3 W. R. s. c. 6. Similarly, when after 
deducting the time occupied in procuring a copy of the 
order appealed from, the period within which an appeal 
should be brought expires on a Sunday, the practice is to 
receive the application for appeal on the following day. 
Gapeenath Chatterjee v. Oo2)€enath Roy^ 6 W. R. mis. 106. 
The time which intervenes between the putting in stamps 
and obtaining a copy of the decree appealed fix)m, should 
be deducted in computing the period for the presentment 
of an appeal, Lai Gopalnath Sahee Deo v. Pudun Koonwuvy 
5 W. R. MIS. 44 ; and in the time to be thus deducted, 
the day on which the stamped paper was deposited, and 
the day on which the copy of the decree was supplied 
should both be included. Beer Chunder Joobraj v. Maho^ 
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med Asgur. -^W. R. 186i, p. 145. The rule contained in 
Circular Order No. 31 of the 3rd October, 1864, that 
the time allowed for obtaining a copy of the decree shall 
not begin to count until the whole of the requisite pieces 
of stamp paper are put in, has been held to apply also 
to the case of plain paper furnished under the general 
rule at the end of Schedule B. Act X of 1862, when the 
copy of the decree cannot be conveniently comprised 
within the stamp paper put in. Chnmun Choicdhry v. 
Shaikh AH Azim, 9 W. R. 138. 

"Where the ninety days allowed under Section 373, Act 
Ylil of 1859, for presenting a petition for special appeal 
to the High Court had expired during the Dusserah 
vacation, when the Court was closed, and the appeal was not 
presented until three days after the opening of the Court, 
the Court refused to admit the appeal. It was observed 
that vacations are not periods to be added to the prescribed 
time for appealing, but are only periods during which 
the presentation of appeals is excused on the groimd of 
impossibility, and that parties should therefore be ready 
to present their appeals immediately on the opening of the 
Court. Kkfoprosad Chuckcrhutty v. Radhakanto Bhutta- 
cMrjee, W. E. mis. 1864, p. 13.* 

Where the ninety days allowed under Section 377, Act 
VIII of 1859, for presenting a petition for review expired 
during the Dusserah vacation, and the petition was filed 
on the first open Court day after the holidays, it was held 
that the petition was practically within the time allowed 
by law, "since the holidays were to be reckoned as die% 
non^ Woola Goichur v. Shah Eukh Begum, 6 W. R. 19. 
This decision seems, however, to go too far in declar- 

* Compare Lakhmidaa Hauz- has no power under that Section 

rajy 6 Bombay, o. c. 63, as to the to extend the time for presenting 

time for appealing under Section a petition of appeal from an order 

73, of the Insolvent Debtor's Act. of the Insolvent Court. Oholam 

(11 and 12 Vic., c. 21). It has Easul Khan, 1 Ben. o. c. 130. 
been held that a Commissioner 
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ing tliat holidays shall be regarded as dies nan. The 
more correct view of the matter is that expressed in the 
case last cited, r/s., that holidays are days on which 
the presentment of petitions for appeal, or review, is 
excused. If hoKdays were to be regarded as dies non^ 
they would have to be deducted in computing the period 
for review or appeal in all cases in which they fall within 
the time for appealing, and not in those only in which the 
last day of the period happens to fall witiiin them. 

Where an appeal is presented beyond the fixed period, 
it is in the discretion of the Court to pronounce whether 
sufficient cause has been shewn for the delay in presenting 
it. Mahomed Wats v. Rajkoomar Boj/y 7 W. E. 337. 

An order having been passed by the Judge of a Zillah 
Court for execution of a decree, the judgment-debtor 
instituted a regular suit to set the order aside. Failing 
in this suit, more than two years from the date of the 
order, he applied to the High Court for leave to bring 
a special appeal. But the Court was of opinion that, as 
the applicant had elected the remedy of a regular suit, 
he could not, when that had failed, be allowed to file a 
special appeal out of time. Kalikishore Sein v. Nilamhur 
Sem, 2 W. E. mis. 35. 

In the case of Oogur Narain Singh v. Joogul Kishore 
Singhy 8 W. E. 483, an application for review made more 
than fifteen years from the date of the original decree, 
was held to be admissible. Eeference was made in this 
case to various decisions of the late Sudder Court, iu which 
the questipn as to the time within which such applications 
could be made, was discussed. The Court was, however, of 
opinion that as these cases were decided upon the law as it 
stood before the year 1859, the question was under Act VIII 
and Act XIV of 1859, still res integra. It was observed by 
L. S. Jackson, J. :— " The Limitation Act XIV of 1859 
is wholly silent on the subject, and Section 377, Act 
VIII, assigns no limit to the time after the expiry of 
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ninety days, at which the application for review may be 
filed, provided that the applicant can satisfy the Court 
that there was just and reasonable cause for the delay. 
In the present instance, cause was shewn for the delay. 
The Judge took evidence as to its truth, and after full 
consideration decided that cause had been made out. He 
therefore granted the review, and his order on that point 
is final and cannot be disturbed, unless shewn to be contrary 
to law or usage having the force of law. Can we say 
that there is any law, or usage having equal force, which 
declares that an application for review must be made 
within twelve years? I know of none: and I do not 
apprehend it to be the duty of Courts to impose limits in 
such matters which have not been set by the Legisla- 
ture." 

It has been held, however, by a Full Bench, that an 
appeal will lie fix)m the order of a lower Court deciding what 
is just and reasonable cause for admitting an application 
for review after the prescribed period of ninety days has 
elapsed ; and that an appellate Court has power to look 
at the reasonableness or sufficiency of the cause assigned 
for admitting such review. Brindahiin Chunder Roy v. 
Shamachum Chvcherbntfy^ 9 W. R. 181 ; Oonomoonce Dossce 
V. Ounganarain Royy 8 W. R. 184. It was decided in 
these cases that where a review has been granted beyond the 
ninety days required by law, without just and reasonable 
cause, the review and all done under it must fall to the 
groimd. So, where an application for leave to sue as a 
pauper was rejected as barred by limitation, and an 
application for review of the judgment refusing leave was 
granted, and the pauper plaintiff's suit decreed, it was held 
by the High Court on appeal, that as the application for 
review had not been made within ninety days from the 
order to which it referred, and no just and reasonable 
cause had been shewn for the delay, the application ought 
not to have been entertained, and that the Court's decision 
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in the case, was * without jurisdiction.' Doolluh Beebec v. 
Mahomed Gazee Chotcdhnj, 11 W. K. 22. 

A new exposition of the law by the High Court, is not 
a just and reasonable cause for admitting an application 
for review of judgment, after the period of ninety days 
has expired. The new construction of the law may be 
a ground for review, but it is no ground for delay in apply- 
ing for review. JEkkowree Singh v. Onoop Cliunder Paiily 6 
W. R. 167 ; Dicarkanath Doss Biswas v. Manick Chunder 
Do88,9 W. R. 102. But when a review has been properly 
granted, the determination of the case should be governed 
by any new exposition of the law which may have been 
laid down since the date of the decision imder review. 
Bindabun Chunder Roy v. Shamachurn Chuckerhuiiyy 9 
W. R. 181 ; Prankisscn Bhuttacharjee v. Bukshee Cazee, 
10 W. R. 26. 

With reference to the provisions of Sections 333 and . 
377, Act Vni of 1859, it was held by the late Sudder 
Court of Madras in a case decided on the 1st October, 
1860, that if a party present an application for review 
of judgment within the time limited for appealing from 
the decree, the period occupied by the Court ia disposing 
of such application wiU not be reckoned among the 
number of days limited by the Act for appealing, but 
will be added thereto, and a memorandum of appeal 
presented within such extended period, will be received 
as put in within time. 

In the case of Nohokissen Singh v. Kanieenee Dossee^ 
2 W. R. MIS. 35, a decree having been passed by a 
Judge of the Calcutta High Court, sitting as a Court of 
ordinary Civil jurisdiction, on the 15th February, 1864, 
thirty days were, under Rule 34 — ^now Rule 38 — of the 
Rules of the High Court, given the plaintiff within which 
to appeal or to apply for a review of judgment. On the 
8th March, the plaintiff filed a petition for review, which, 
however, was not heard until the 23rd December, when 
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it was rejected. Nineteen days after, the plaintiff pre- 
sented a petition of appeal. A reference having been 
made for the opinion of a Full Bench as to whether the 
period of appeal should not be reckoned from the date 
of the order rejecting the application for review, instead 
of from the date of the original judgment, — or at any 
rate, whether the period during which the application for 
review was pending, should not be deducted from the 
period allowed for appeal, — the Court held that even 
after deducting the time during which the petition for 
review was pending, the petition for appeal was not 
presented in proper time ; and that as the mere fact of 
a review having been applied for, was no groimd for delay 
after its rejection, the plaintiff should have presented his 
petition of appeal inmiediately after the rejection of the 
petition for review. In this case the Court expressed 
an opinion that the rule laid down in the decision of the 
Mjwiras Sudder Court was a correct one. As, however, 
the case was not decided under the provisions of Act 
Vin of 1859, but under those of a special rule of 
the Court, and as, moreover, the decision of the case 
did not turn upon the question whether the time occu- 
pied in disposing of the review should be excluded in 
computing the period for appealing, that period being 
held to have expired whether the time occupied in 
disposing of the review were excluded or not, this 
opinion of the Court W6W in fact no more than an obiter 
dhturriy and is so spoken of in the more recent case 
of Brojender Coomar Eoy Chowdhry^ 7 W. R. 529. In 
the latter case judgment having been given against a 
defendant on the 31st August, 1866, he presented 
an application for review on the 2nd October of that 
year,* which application was finally rejected on the 12th 
January, 1867. Sixty-three days after the time when 

* Five days had been consum- judgment of which a review was 
ed in obtaining a copy of the songht. 

5 
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the petition of review was rejected, tlie defendant submit- 
ted to the High Court a petition for leave to bring a 
special appeal. The Division Court in which the 
application was made, being of opinion that it might not 
in all cases be necessary or reasonable to allow the full 
period for appeal in addition to the time during which 
an application for review had been pending, referred the 
matter for the consideration of a Full Bench. On this 
reference it was decided that the ruling of the Court in 
the case last cited must be upheld. It was observed 
that "although it was a mere dictum of the Court in 
that case that the decision of the Madras Sudder Court was 
right, still it ought not to be interfered with. The Court 
had merely followed a practice which had been adopted 
in Madras from the year 1860, and as parties had probab- 
ly been acting upon the ruling of the Court, it was too 
late to reverse it, as great inconvenience might be caused 
by so doing." 

The rule which directs that the time required for ob- 
taining a copy of the decree, shall be excluded in comput- 
ing the period within which an appeal must be brought, 
does not apply to appeals from judgments of the High 
Court sitting as a Court of original civil jurisdiction. Elim 
V. Habool Mooshee Mooshee, 1 Ind. Jur. n. s. 18. In this 
case, the Court having refused an application for appeal 
upon the groimd that it had been made more than twenty 
days after the date of the judgment sought to be ap- 
pealed from, it was contended that the time taken by 
the Court in famishing the appellant with a copy of the 
judgment was not to be included in reckoning the twenty 
days, and various cases decided by the Court on the appellate 
side were cited to this effect. The Court observed: — 
" The practice in the other branch of this Court is to give 
written judgments. Here, the judgment is dehvered 
orally by the Judge in the presence of Counsel, whose 
duty it is to hear and note doivn the same. To these 
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notes the parties, or their solicitors can immediately refer, 
and instruct Counsel to prepare a memorandum of appeal. 
No time can therefore be reasonably deducted under 
colour of taking an office-copy of the judgment." 

It has been held by a majority of a Bench of three 
Judges, Peacock, C. J. and Kemp, J., — Glover, J. dissent- 
ing, — ^thatan appellate Court after admitting and register- 
ing an appeal, has no power at the hearing to reject it 
upon the groimd that it was not presented within the 
prescribed period. Issur Chunder Sirkar v. Bharut Chunder 
JRoi/y 8 W. E. 141. The point, however, may be thought 
open to doubt. Mouree Bewah v. Soorundaniath Royy 10 
W. R. 178. 

A petition of appeal had been accepted and registered 
in a Zillah Court. Several months after when the case 
came on for trial, the Judge, discovering certain deficien- 
cies and awant of precision in the petition, rejected it under 
Section 336, Act VIII of 1859. The High Court held 
that this procedure was irregular, since it was the duty 
of the Judge, either himself, or through his officers, to 
have examined the petition on its presentation, and to 
have rejected it, if necessary, before registering it, at a 
time when the petitioner would have had the opportunity 
of correcting it, or of filing a fresh one. It was observed 
that it was not contemplated by the law that a petition 
of appeal should be rejected on such grounds as those 
stated by the Judge, without adjudication, at a late stage 
of the proceedings, and when the time for filing an amend- 
ed or fresh appeal had passed. Oopec Bullub Roy v. 
Gohick ProHhad Bosc, W. E. 1864, p. 135. 

Under Rule No. 1 of the Privy Coimcil Rules of the 
10th April, 1838, the High Court has no power to allow 
an appeal to Her Majesty in Coimcil when the petition is 
not presented within six calendar months from the date of 
the decree complained of. Tamvaco v. Skinner^ 1 Ben. 
o. c. 39. It was observed in this case tliat while the 



Digitized by 



Google 



36 Act No. XIV of 1859. 

provisions of Section 333 of Act Vm of 1859, regulating 
the admission of appeals in the Civil Courts of this oountrj, 
expressly allow of exceptions, the terms of the Privy Council 
Rule are imperative and give no discretion. It has, 
however, been held by a Bench of five Judges, that it 
is discretionary with the High Court to restore an appeal 
to the Privy Council which, having been once admitted, 
has been dismissed for default, or for any reason removed 
from the file of the Court, notwithstanding that the six 
months allowed for appealing may have expired. Radha 
Binode Misser v. Krlpa Moyee Debea, 7 W. R.. 531. 

A suit is to be considered as iastituted from the day 
on which the plaint is presented, and not from the day 
on which it is registered. Jugobundhoo Dutt v. Maseyk^ 
W. R. 1864, p. 81 ; Gour Monee Dossee v. Jugobundhoo 
Bosey 3 W. R. 1 ; Mozhur Bossein v. Ramchurn Bhukut, 
reported in the " Englishman" of the 14th Jime, 1864. 

Where a plaint was filed within the prescribed period of 
limitation, and the Judge instead of registering it, took 
time to enquire whether the stamp on a deed of convey- 
ance filed with the plaint was sufficient, and the plaint 
was in consequence not registered until after the period 
of limitation had expired, it was held that the suit must 
be taken to have been instituted on the day when the 
plaint was filed; and not on the day on which it was 
registered. Surry Pershad Singh v. Syud Irtaza Hosseiny 
7 W. R. 241. 

Where, owing to some difficulty in procuring stamped 
paper, a plaint was presented to the Clerk of a Small 
Cause Court at his private residence, after the usual 
office hours on the last day of the period of limitation, 
and the Clerk refused to receive it, it was held on a 
reference to the High Court that, under the circums- 
tances, the plaint must be considered to have been 
submitted to the proper officer of the Court within 
the period allowed by the law of limitation. Muddun 
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Mohun Chuckerhutty v. Taheer Biswas, Mof. S. C. Ct. 
Ref. p. 36. The ciroumstanoes which prevented the 
plaintiflf from procuring stamped paper in due time do not 
appear from the report of the case, and in other respects 
the correctness of the decision may seem open to doubt. 

Where a plaint filed two days before the expiry of the 
period of limitation, was found to be insuflBciently stamp- 
ed, and was returned to have the proper stamp affixed, 
it was held that the plaintiff could be allowed only two 
days fix)m the date of the order for the return of the 
plaint, for filing a fresh plaint on a proper stamp. Nmul 
Doolal Sirkar v. Dwarkanath Biswas, 2 W. R. 9. A 
plaint having been returned as not duly verified, was 
not again presented for registration until more than 
six months after the period of limitation applicable to 
the suit had expired. It was held that the order of 
the lower Court refusing to receive it was imder the 
circimistanoes a proper order, and that if the plaintiff 
intended to appeal against the original order return- 
ing the plaint for verification, he should have appealed 
at the time when that order was passed. Aboo Beehee 
v. The Collector of Jessore, 4 W. R. 81. But in 
another case in which a plaint filed seven days before 
the expiry of the period of limitation was, after the 
period had expired, returned as not duly verified, and 
was not again presented until twenty-six days from the 
date of the order returning it, the Court held that 
the date of the institution of the suit must be taken 
to be that of the original filing of the plaint, and conse- 
quently that the suit was in time. Aboo Mahomed Abdool 
Khader v. Husrutoollahy 6 W. R. 39. A plaint was 
returned, as not containing the particulars required by 
Section 26, Act VIII of 1859, for amendment, and was 
accordingly amended by filing a supplemental plaint 
together with the original plaint two days after. It was 
held that the date of first filing the original plaint, should, 
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in computing limitation, be taken to be the date of 
instituting the suit. Shamchand Koondoo v. Kalikant 
Roijy 2 Hay, 314 ; Dtcarkanath Razra v. Ramkoomar 
Shaha, 6 W. R. 207 ; Pranhksen BJmttacharjee v. Grish- 
chunder Singh, 7 W. R. 157. A plaint presented two 
days before the expiry of the prescribed period of limita- 
tion was returned for amendment, but no time was 
fixed within which the amendment should be made. The 
amended plaint having been reproduced and filed some 
days beyond the period of limitation, the defendant 
pleaded that the suit was barred. But it was held by 
the Madras High Court that the date of the original 
presentment of the plaint was to be taken to be the date 
of commencing the suit. It was observed that the order 
of return for amendment was not to be read as if it had 
contained the words " you must produce the amended 
plaint within the two days still remaining of the period 
of limitation,'' but as if it had said " you shall have a 
reasonable time for amending." Ismail Sahib v. Ananu- 
ga Chetti, 1 Mad. 427. 

In computing limitation in a case in which the plain- 
tiff sues as a pauper, the commencement of the suit 
is to be reckoned from the day when the application 
to sue in formd pauperis is filed, and not merely from the 
day when it is allowed. Seetaram Oour v. Oolucknath Duffy 
1 Hay, 378 ; Kanye Deyee v. Bipro Pershad MyfeCy 1 W. 
E. 341. In the former case Peacock, 0. J. observed : — 
" Under Section 308, of Act VIII of 1859, the application 
to sue in formd pauperis, if allowed, is to be deemed a plaint. 
The application in the present case was admitted. It 
therefore became a plaint, and it must certainly be taken 
to have been filed on that day on which it was presented 
as an application. If this wore not so, cases in which the 
period of limitation is one year, might be barred while the 
Judge is considering whether the application to sue in 
formd pauperis ought to be admitted. In this very case> 
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the application was not admitted until more 'than one 
year after it was presented." See also Vinayak Dhacle 
V. Bhau Samraty 4 Bom, a. c. 39. Under the old pro- 
cedure, it would seem that no allowance was made for the 
time during which the application for leave to sue as a 
pauper was pending. Macpherson^s Civil Procedure^ 4th od. 
p. 84. Compare Naragunty LutchmeedavamahY. Vengama 
Naidoo, 9 Moore's I. A. 66. 

A party who applies to a Court to realize a claim 
against a company which is being wound up by the Court, 
is to be considered as " prosecuting a suit" within the 
meaning of this Section ; and his suit will be taken to 
commence from the date on which he first sends in his 
claim to the official liquidator. Robertson* 8 case, 2 Ind. 
Jut. n. s. 180. 

Some uncertainty will be found in the decisions, as to 
the manner in which limitation should be applied in cases 
in which a new plaintiff or defendant has been substituted 
or added after the institution of a suit, under Section 73, 
Act VIII of 1859. In the case of Kalikishore Chatterjee 
V. Luckhee Chotcdhrain, 6 W. E. 172, it was held that 
where a person is admitted as a co-plaintiff imder the 
Section referred to, limitation should be reckoned against 
him, not up to the date when he was admitted as a 
party to the suit, but only to the date when the original 
plaint was filed. But in the earlier case of Kimen Loll 
Chowdhry v. Chunder Coomar Roy^ W. R. 1864, p. 152, a 
contrary and apparently a sounder view was taken. It 
was observed in this case that in common justice no per- 
son ought under the Section cited, to be added as a 
plaintiff, whose right of action is barred by limitation ; 
and that there is no principle on which it can be contend- 
ed that the institution of a suit by a wrong party should 
operate to keep alive the rights of one who by his 
delay has brought himself within the provisions of the 
Limitation Act. 
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In the case of Issur Persad v. Oorjoon Lall, 2 Hyde, 
248, the plaintiff sued for the price of goods sold in 
May, 1861, filing his plaint in April, 1864. The nam^ 
of six defendants appeared in the plaint. In July, 18(34, 
leave was asked and given to add the name of a seventh 
defendant as a pariy. On behalf of the defendant thus 
added, it was contended that, as against him, the suit 
was barred by limitation ; but the Courii held that as the 
suit had been begun before the expiry of the period of 
limitation, it was not barred even as against the defend- 
ant subsequently added. The correctness of this decision 
may, however, be doubted. As against the seventh de- 
fendant, the suit may more reasonably be taken to have 
commenced when his name was inserted in the plaint, 
and there seems to be no warrant for allowing such 
insertion to have retrospective effect. If the plaintiff had 
failed in his suit against the six defendants, whose names 
originally appeared in the plaint, and had then brought a 
fresh action against the seventh, he could not, under the 
provisions of Section 14 of the Act, have been allowed in 
computing limitation to deduct the time during which he 
had been suing wrong parties on the same cause of action ; 
and it would seem equally imreasonable to permit him to 
join a defendant in whose favour limitation had run, with 
the other defendants as against whom the suit had been 
commenced in time. The views above indicated, would 
seem to have suggested themselves to the mind of the 
Court in the case of JRajkissoree Dossee v. Buddun Ch under 
Shaha, 6 W. R. 298, in which it was held that where a 
person is substituted or added as a defendant under Section 
73, Act Vni of 1859, the suit must be taken to have 
commenced as against him at the time he was made a 
defendant and not before. Compare Jafiokeeram Chuck* 
erhutty v. Nundo Gopal Roy, W. R. 1864, p. 316. 

But where during the pendency of a suit, the defendant 
dies, and the suit is continued against his heirs, it will 
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be considered to have been commenced as against them 
from the date when it was instituted against the origin- 
al defendant. Sreekmen Chowdhry v. Ramkiato Bhutta- 
charjee, 10 W. E. 317. 

The period of limitation is to be computed from the time 
when the cause of action has arisen. In a suit to set aside 
a deed, it has been held that the cause of action arises when 
the deed is executed. Jeonath Bhukut v. Roopa Koontniry 2 
"W. R. 273. There are many cases, however, to which this 
rule will not apply. An action will not lie to declare the 
forgery of a deed which has not been issued or attempted 
to be enforced. Kmen Kanfh Acharjee v. Bhyruh Chnmier 
Mozoomdar^ S. D. 1853, p. 943. But the registry of a deed 
of sale is a valid cause of action to a plaintiff who being the 
ostensible grantor of the deed sues to set it aside as forged. 
Shakir Mahomed^ S. D. 1857, p. 208. In this case the Court 
observed : — " It appears to us that the registry of the 
deed, is a substantial issuing thereof ; and that the right 
and advantage created by the law of registry, constitute 
a very sufficient groimd for the institution of an action, 
when parties aver that a deed purporting to have been 
'executed by them was not so executed.*' 

In a suit for possession after dispossession under a soke' 
namah, or deed of compromise, inimical to the plaintiff's 
interests, executed during the plaintiff's minority by his 
guardian, it was held that the plaintiff^s cause of action 
might be taken to have arisen from the date of his 
dispossession, and not fix)m the date on which the 
soleenamah was executed, or from the date on which the 
plaintiff became aware of its existence. In such a case, 
the Court was of opinion that the series of ficts which 
injured the plaintiff, must be considered to be his cause of 
action, and not the first of them only in point of time, 
since the existence of the soleenamah so long as it was 
not acted upon, and $o long as the plaintiff remained in 
possession, could not materially affect him. It was only 
6 
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when the sokenaniah was acted upon, and the plaintiff 
dispossessed under it, that it became necessary for him to 
have recourse to the Court. JRutnesstir Paul Chowdhry v. 
Dhunnunjoy ShikdaVy 6 W. R. 18. 

The guardian of certain minors having mortgaged 
lands belonging to them, and put the mortgagee in 
possession, afterwards sold the estate out and out to the 
mortgagee. On a suit being brought by the minors to 
set aside the sale as not binding upon them, it was held 
by the Agra High Court that a separate and distinct 
cause of action accrued on the sale, and that limitation 
was not to be reckoned from the date of the mortgage. 
The Court observed : — " Assuming that the plaintiffs^ 
right to contest the mortgage be lost by efflux of time, 
it is certain that their right to redeem the mortgage is 
not similarly lost. But the conversion of the mortgage 
into a sale is a direct invasion, which was conceived to 
resist their right to redeem the mortgage, and is a new 
cause of action admittedly within time.'' Iradut Khan v. 
Dehee Dyal, 1 Agra, 180. 

Where a contract is entered into for the payment of 
money at a certain future day, the cause of action accrues 
and limitation runs from the day so fixed, and not from the 
date of the contract. Kmen Kinkur Ohose v. Borodakanth 
Roj/y 2 Hay, 656. But where money is lent under an 
agreement, that it shall be payable on demand, it has been 
held by the Madras High Court that the cause of action 
arises instantly on the loan being made, and that limita- 
tion runs from that date. Hempammal v. Hanuman, 2 Mad. 
472. 

In a promissory note bearing date as of a certain day 
in a Hindoo month, without mention of the correspond- 
ing English date, it was stipulated that payment should 
be made after four months. It was held by the Bombay 
High Court that the parties having referred only to a 
Hindoo date, must be presumed to have contracted with 
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reference to the Ilindbo, and not the English calendar, 
and that limitation should be reckoned from the expiry of 
the four Hindoo months subsequent to the date when 
the note was made. Chinpatrav bin Ramji v. Manna bin 
Mohanji^ 6 Bom. a. c. 150. 

Each instalment of a kisfibundee as it accrues due, 
constitutes a fresh cause of action. Enaetoollah Chomlhry 
V. Hiiro Chunder Day 2 W. R. 39. A plaintiflf sued on a 
bond payable in seven annual instalments, and containing 
a condition that upon failure to pay any one instalment, 
the whole principal simi secured should immediately be- 
come due and recoverable with interest. The defendant 
who had failed to pay any one of the instalments, pleaded 
limitation on the ground that the suit was instituted more 
than six years after the time when the first instalment 
became due, and when by the terms of the bond, the 
plaintifi^s right of action accrued for the whole sum 
secured. It was held by the lower Court that limitation 
only ran from the date at which the last instalment was 
made payable : but on reference to the High Court it was 
decided that by the terms of the bond, the plaintiflP's cause 
of action was complete from the time when the defendant 
failed to pay the first instalment, and that his suit, not 
being within time reckoning from that date, was barred. 
The Court observed that the granting of further time for 
payment after the first default was quite an optional in- 
dulgence and forbearance on the part of the plaintiff. 
Karuppanna Nayak v. Nallamma Nayak^ 1 Mad. 209. 
But compare the cases of Hullodhur Bangal v. Hogg^ 1 
W. E. 189 ; Ratnkrishna Mahadev v. Bayaji bin Santaji^ 5 
Bom. A. c. 35 ; Buldeen v. Golab Koonwarj 1 Agra, f. b. 
102 ; Breen v. Balfoury 1 Bourke, 120 ; Hurranath Roy 
V. Maheroollah Moollah, 7 W. R. 21. 

In a suit to recover a balance of money advanced in 
payment of goods to be subsequently delivered, the cause 
of action will be taken to have accrued from the time at 
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whicli the delivery of the goods should have been given. 
If there was no express stipulation as to the time when 
delivery was to be given, and the time cannot be as- 
certained by reference to any usage of the trade, or to 
the course of dealing between the parties, a reasonable 
time from the date of the advance of the money should be 
allowed. Boiddonath Shaha v. Lalunnissa Beebee, 7 W. It. 
164; Satcoicree Singh v. Krkto Bangal, 11 W. R. 529. 

In the case of Mills v. Allum Cazee, Mof. S. C. Ct. Ref. 
p. 45, the plaintiff sued the defendant for damages arising 
out of a breach of a contract to cultivate indigo during 
the season 1859-60, instituting his suit in April, 1863. 
It appeared that the defendant had in fact refused to 
cultivate in March, 1860, and that the plaintiff had there- 
upon proceeded against him before the Magistrate under 
Act XI of 1860, to enforce specific performance of the con- 
tract. On this evidence, the lower Court considering that 
the plaintiff's cause of action accrued from the date of the 
defendant's refusal to perform the contract, held the claim to 
be barred. But on a reference to the High Court it was 
said by Peacock, C. J., that imder his contract to cultivate 
indigo for the season 1859-60, the defendant would have 
fulfilled the terms of his engagement, by sowing at any time 
before the expiry of the season for sowing in the year 1860, 
and that it was not alleged by the defendant, nor proved by 
the evidence that the season for sowing in that year expired 
before the end of April ; that on the defendant's refusal 
to sow in March, it was optional for the plaintiff to treat 
such reftisal as a breach, or not, but that the proceedings 
taken by him to enforce the execution of the contract show- 
ed that it was not his intention to treat the contract as 
broken ; that the plaintiff not having elected to treat the 
contract as broken on the defendant's refusal in March, 
his cause of twtion did not arise until the time when that 
year's season for sowing was at an end, and it became 
impossible for the defendant to fulfil his agreement ; and 
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that the suit having been instituted within three years 
from that time, was consequently not barred by limitation. 

To the same effect in the case of Smith v. Gopaul 
Shaikhy Mof. S. C. Ct. Ref. p. 148, it was observed 
that " according to a rule of English Law, which may 
perhaps be fairly applied in this country, where a refusal 
to perform a contract can be proved by evidence which 
shows that one party has utterly renounced the contract, 
or has put it out of his own power to perform it, the 
injured party may, at his option, sue at once, or wait 
till the time when the act was to be done.'* 

But in another case it was held that a suit cannot bo 
maintained for the amoimt payable imder a bond, before 
the time fixed therein for payment has arrived, upon the 
ground that the defendant has repudiated the bond and 
declared it to be forged. Svjccwun Singh v. Runpal Singh^ 
10 W. R. 351. 

Where in a contract t<j cultivate indigo it was stipu- 
lated that a lump sum should be paid as liquidated 
damages in the first year in which a breach of the contract 
took place, it was held that a suit for damages for breach 
of the contract in two successive years, must be brought 
within three years from the first breach. Forbes v. Mir 
Mahomed Kazem Chowdhry^ 5 W. R. 277. But where the 
contract sued on, in fact includes a series of contracts, each 
complete in itself, and stipulates a distinct time for the 
fulfilment of each, the breach of each one of the series 
of contracts, as it occurs, afibrds a distinct cause of action 
from which limitation is to be reckoned. Forbes v. Mohee 
Sahoo, 6 W. R. X. p. 61. 

A plaintiff sued to recover the value of •certain trees 
which had been growing on his land, and which he al- 
leged that the defendant, while lessee of the said land, 
had cut down, contrary to the terms of the lease, and 
without his, the plaintiff's, leave or license. The defend- 
ant pleading limitation, it was hold that the claim could 
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not bo maintoined, inasmuch as the cause of action had 
accrued more than six years before the suit was instit- 
uted. The Court observed : " As a general rule of law, 
it may be said that the time of limitation runs from the 
date when the contract is broken, and not from the time 
when the knowledge of the breach of the contract comes 
to the plaintiff, whether such breach be patent and dis- 
coverable, or whether it be concealed and undiscoverable. 
The case for the plaintiff is, that the defendant occupied 
land under a lease in which he contracted not to cut down 
trees, that in breach of that contract, he did cut down 
trees more than six years prior to the institution of the 
suit, that the lease expired witliin the six years, that the 
cause of action did not arise until the expiry of the lease, 
and that therefore this suit for damages will lie. But 
the date of the expiry of the lease does not affect the 
question. The cutting down trees was the cause of 
action, and we see no force, and do not concur in the 
argiunent that the fact of the defendant having contracted 
not to cut trees must be considered as equivalent to a 
covenant on his part to surrender the land with the trees 
standing when the lease expired. On the expiry of the 
lease, if not sooner, the plaintiff could, if he had chosen, 
have ascertained whether the trees had been cut or not, 
and if he really did not know until lately that the trees 
had been cut, he was certaiidy guilty of laches in not 
making enquiries respecting his property at an earlier 
period, and has no conceivable groimd of complaint that 
he is not now entitled to recover." Indoo Bhoosun Deh 
Roy V. Kenny, Mof. S. C. Ct. Eef. p. 106. 

A having obtained possession of certain garden lands 
in the year 1850, under a two years' lease from B, con- 
tinued to occupy as a yearly tenant till 1860, when he ^tis 
ejected in a suit brought against him by B. In 1864, 
A sued B on a clause in the lease which gave him a 
right to remove certain trees planted by hJTn in the 
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said garden. It was held by the Bombay Iligh Court 
that A's cause of action arose in 1860, when B took pos- 
session of the land together with the trees in execution 
of his decree in the ejectment suit. Sayaji v. Umajt\ 3 
Bora. A. c. 27. 

On the 12th October, 1855, A accepted a bill of ex- 
change at three months, drawn upon him by B in 
favour of C, which bill was subsequently endorsed to 
D, for whom it was discoimted by E. At maturity 
the bill was dishonoured. In the year 1861, E sued 
D on the bill and obtained a decree. In 1864, D 
paid the amount decreed with costs, and thereafter 
sued A as acceptor of the bill, to recover the amount 
thereof paid by him. It was contended for A that the 
action was barred by limitation which began to nm from 
the date of the dishonour of the bill which happened 
more than three years before the institution of the 
plaintiff's suit. For the plaintiff it was urged on the 
authority of the English cases Reynohh v. Bof/Ic, 1 M. 
& Gr. 753, and Coiiinge v. Hei/wood, 9 Ad. & E. G33, 
that as the effect of endorsing a bill is only a conditional 
contract on the part of the endorser to pay if the acceptor 
does not, the endorser is to be regarded merely as a surety, 
against whom limitation runs, not from the time of the de- 
fault of his principal on the dishonour of the bill, but from 
the time when he may himself have been compelled to 
make payment : and that in this view, D's suit was in 
time, since his cause of action did not arise until payment 
was made by him. The Court, however, held, and the 
decision was confirmed on appeal, that the plaintiff's cause 
of action must be taken to have arisen on the dishonour 
of the bill, and that limitation should be reckoned from that 
time. Mohendrolall Bose v. JuduhkinHcn Singh^ 1 Bourke, 
157. 

A zemindar suing the co-sharers in a joint ijara for rent, 
obtained a decree. To save the property from sale in 
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execution, one of the co-sharers paid the whole amount 
decreed, and snsequently sued his co-sharers for reimburse- 
ment of the sum so paid by him over and above his 
own share. It was held that liis cause of action accrued 
from the date of his payment to the zemindar and not from 
the date of the zemindar's decree. Ooiirmonee Dossee v. 
Boykanth Nath Saha, 2 W. R. 159. To prevent the sale 
of a joint-estate for arrears of Q-ovemment revenue. A, 
one of the co-sharers, borrowed money from B, and paid 
up the arrears. In a suit by A against his co-sharers for 
reimbursement, it was held that his cause of action arose 
when he paid the money to the Collector, and'not from 
the date when B from whom he had borrowed it, enforced 
its repayment under a decree of Court. Kali Shunkur 
Sandyal v. Hiiro Shunkur Sandf/al, 7 W. R. 29. A 
cause of action in a suit for partition arises against a 
co-sharer when such co-sharer obtains possession of the 
entire joint property under a survey award. Kali Chunder 
Choicdhry v. Jogendro Narain Roy^ W. E. 1864, p.'^323. 
In the case of Shibosoondiiree Dossee v. Kalichurn Roy^ 
W. E. 1864, p. 296, it was held that a right of a^jtion 
accrues to a co-sharer for his share of the profits of a joint- 
estate received by a manager, from the date of each 
payment of the rent of such estate to the manager, and 
that limitation runs from the date of every such payment ; 
further, that as each payment of rent to the manager 
gives a co-sharer a fresh cause of action, although the co- 
sharer does not claim or receive his share for a period of 
more than twelve years, his suit for his share received 
within twelve years is not barred. It seems doubtful, 
however, how far this decision is consistent with the 
provisions of Clause 13, Section 1 of this Act. Compare 
Ahmed Reza v. Enayut Hossein, W. E. 1864, p. 235. 

In a suit by A, the surety of a lessee, for the refund 
of rent paid by him to B who had wrongfully claimed to 
be the heir of a deceased lessor, the cause of action as 
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against B was held to date from the time when A was 
declared by a competent Court to have paid to a party with- 
out title. In a suit against the lessee, A's cause of action 
was considered to have accrued from the time when, on the 
default of the lessee, A was compelled to pay rent to the 
rightful heir. Roy Huree Kishen v. Ranee Asttiedh Koanwurj 
W. E. 1864, p. 67. 

It was agreed that B on obtaining a decree for certain 
lands, should convey to A a portion thereof. B on obtaining 
his decree fsdled to fulfil the agreement. A sued for specific 
performance of the contract. It was pleaded that as more 
than twelve years had elapsed from the date when the 
contract was executed, the suit was barred. But it was 
held that as A had sued within twelve years fit)m the 
date when B obtained his decree, the suit was in time» 
Thakoor Sreenath Singh v. Azrneer Khan^ 1 W. R. 144. 

A leased certain lands to B for a term of years, stipul- 
ating that B should, out of the rents payable by him, 
make an annual payment to 0, a creditor of A, until A's 
debt to C should be discharged. B's payments to C stop- 
ped before the whole debt of A to C was liquidated. 
sued A for the balance and got a decree. A then sued B 
for the amount which he had been compelled to pay to 0. 
It was held that A's cause of action against B arose from 
the date when the latter had failed to pay in accordance 
with the terms of his lease, and not from the date of O's 
decree against him. Zoolfee Begum v. Ram Surun Roj/y 
10 W. E. 80. 

A granted a putnee of certain land to B, which was 
subsequently sold for arrears of rent, under Section 105, 
Act X of 1859, free from encumbrances, and purchased by 
A himself. At th§ date of the sale, C had held a portion of 
the land included in the putnee as a trespasser, for more 
than twelve years. In a suit by A against C to recover 
possession, it was held that A's cause of action arose when 
he purchased B's rights, not from the time when C first 
7 



Digitized by 



Google 



50 Act No. XIV of 1859. 

took possession. Oomesh Chunder Goapto v. Bajmrain Ito§(^ 
10 W. E. 15. 

In a suit brought to recover from the defendant money 
paid to him by Govemment as compensation for land 
taken for pubKc purposes, which land the plaintiff alleged 
to be his own and not the defendant's, it was held that the 
plaintiff's right of action against the defendant accrued 
at the time when the defendant first took the money 
from Govemment ; and that the ignorance of the plaintiff 
in regard to the accrual of his right did not prevent time 
from running against his suit, such ignorance not being 
the result of the fraud of the defendant. Lallah Gcpee- 
nath V. Azroal Singh, 8 W. E. 23. 

Where moveable property which has been lost is found 
in the possession of a person who refrises to restore it, the 
owner's cause of action arises fix)m the date of such refusal. 
The loss of the property would give the owner a right to 
recover it when he found it, but it could give no right 
of action against any particular person. It is only when 
the property is foimd in the possession of another who 
refuses to restore it, that a cause of action can be said to 
arise against that person. Bfiolahutty Koontcur v. Earn 
Pertab Singh, 9 W. E. 586. 

In a suit to set aside an adoption made by a Hindoo 
widow, the defendant, the adopted son, pleaded limitation, 
inasmuch as the suit had not been commenced within 
twelve years from the date of the adoption ; but it was 
held that in the absence of a distinctly recorded consent 
or acknowledgment by the adopting mother, or an autho- 
ritative assertion as against the plaintiff by the supposed 
adopted son of his title as proprietor, or a distinct recog- 
nition of, and acquiescence in the alleged adoption by the 
plaintiff, no time could be fixed from which to reckon the 
period of limitation. Soobumomonee Dabea v. Petumber 
Dobey, 1 Hay, 497. 

In another case in which a daughter, after the death 
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of her mother a Hindoo widow, sued to establish her 
right to inherit certain immoyeable property which had 
belonged to her deceased father, and to set aside the 
adoption of the defendant by her mother, the Court held 
that the plaintiff's cause of action arose from the date of 
the adoption and not from her mother's death. It wcw 
observed that ^* the adoption wets not an alienation of the 
widow's rights, but a proceeding by which these rights 
were absolutely determined and vested in another. From 
the moment of the adoption, the defendant acquired a 
«^a^«« as owner of the property altogether adverse to the 
plaintiff. There was an adverse possession of which the 
plaintiff, as a daughter of the house, could not possibly 
have been ignorant. The mother ceased to hold as widow, 
and could only continue to hold avowedly before the world 
as guardian of the son." Radha Kissoree Dossee v. 
authee Kissen Sirkar. W. E. 1864, p. 272. But in the 
more recent case of Juggendronath Banerjee v. Rajendronath 
Holdar^ 7 W. R. 357, an opinion was expressed by the 
Court that as the right of a reversionary heir, imder the 
Hindoo law, to succession on the death of a widow in 
possession is merely a contingent one, and it is only on 
the death of the widow, when his rights as reversioner are 
converted into a right to immediate possession that he is 
required to sue for possession of the estate, the mere £Btct 
of an adoption of a son by the widow will not prejudice 
the reversioner's rights, which can only be taken to be 
invaded so as to give him a cause of action when the 
adopted son, on the death of the widow, takes possession 
of the property as adopted son. This opinion seems, 
however, to be somewhat broadly stated, and as it does 
not appecu: from the judgment of the Court that the de- 
fendant, the adopted son, had averred or attempted to 
prove his possession during the widoVs lifetime, or that 
the plaintiff had ever by any act recognized his adoption, 
the case may in reality be considered to have been dis- 
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posed of in aooordanoe with the pnndples laid down in 
the case of Soobumomonee Dabea^ above dted. In the 
case of Hurronath Choicdhry v. Huree Lall Shaha^ 11 W. 
E. 477, it was said that " the mere notice that an adop- 
tion has taJken place, is not of itself a cause of action upon 
which any person is bound to sue, and from the date of 
which, therefore, limitation would run. But if, on the 
adoption, the adopted son is put into possession, it may 
then be a question how far this possession is adverse, 
80 as to bar the next heir who contests the adoption, if 
he does not sue to set it aside within twelve years from the 
date on which the adopted son obtained possession.'' Com- 
pare Bhyruh Chunder Chowdhry v. Kali Ktssur Roy^ S. D. 
1850, p. 369 ; RadJui Madhuh Adhikary v. Oobind Kishore 
Boy, S. D. 1856, p. 450, S. D. 1857, p. 377. See also 
the case of Radhakmen Mahapater v. Sreekissen Mahapatery 
1 W. R. 62, in which the plaintiff a first adopted son sued 
to set aside the adoption of a second son as invalid. 

The question as to the time when a cause of action shall 
be taken to have accrued to a reversionary heir will be 
foimd considered at length in the remarks on Clause 12, 
Section 1, of the Act. 

According to the Mahomedan law, dower is either mouj^ 
Jul, i. e.f immediately exigible, or motmj/ul, i. e., deferred. 
Exigible dower is payable on demand at any time during 
the continuance of the marriage. Deferred dower is 
claimable only on the dissolution of the marriage by death 
or divorce. TqjunnmaKhatom Y.Hoasehwoddeen Chowdhry, 
W. R. 1864, p. 199. From the ruling of the Calcutta High 
Court in the case of Beebee Jaineela v. Mahonied Hoasein, 
W. R. 1864, p. 252, it would appear that where nothing 
is expressed at the time of the marriage as to whether 
the dower is to be exigible or deferred, it must all be 
considered as exigible, and as such may be demanded and 
recovered from the husband at any time during the sub- 
sistenoe of the marriage. On the other hand, it has been 
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held by the Bombay High Court, that where it has not been 
settled at the time of the marriage whether the payment 
is to be prompt or deferred, one-third of the dower should 
be considered as exigible during the subsistence of the 
marriage, and the remaining two-thirds as recoverable 
only on the dissolution of the marriage. Fatbna Beehee 
V. Sadruddin, 2 Bom. 307. In respect to a claim for 
deferred dower, limitation runs fix>m the time when 
the marriage is dissolved. Mir Mahar Ali v. Amaniy 
2 Ben. a. c. 306. In respect to a claim for exigi- 
ble dower, it would seem formerly to have been the 
received opinion that limitation should be taken to run 
from the date of the celebration of the marriage. Mao 
pherson^s Civil Procedure, 4th ed. p. 75. But the decision 
of the Privy Coimcil in the case of Ameeroonnissa v. Moor^ 
adoannissay 6 Moore's I. A. 211, may be taken to shew 
that even in a suit for exigible dower, limitation should 
only be reckoned from the date when the marriage is 
dissolved. Compare the cases of Tajunnissa Khatoon, Beebee 
Jatneela and Thtinm Beehee, above cited, and see also the 
ease of Kurrumnissa v. Abdool AH, 9 W. R. 153. In these 
cases, however, it does not appear that any demand 
had been made during the continuance of the marriage 
for payment of the dower. Where such a demand has 
actually been made and refused, it may be thought that 
limitation should be held to run from the date of such 
refusal. But see the cases of Nathi v. Band, 2 Bom. 309, 
and Begoo Jaun v. Oassee Beebee, 6 W. R. c. e. 19. 

In the case of Ranee Emamun v. Hurdyal Singh, W. 
E. 1864, p. 301, it was held that a suit might be main- 
tained upon a judgment of a Court in this country, 
which had been lost or destroyed, and that in such 
a suit, the cause of action should be taken to arise 
from the date of the lost judgment. Compare Oolab 
Koonwur v. Shah Keramut Hossein, 3 W. R. 101. But 
the decision of the Agra High Court in the case of 
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Choonme Loll v. Bunjeet, 1 Agra, 78, would indicate 
that where a judgment has been lost or destroyed, the 
proper remedy is not by a regular suit to establish the 
judgment, but by proceedings in execution in which proof 
may be given of its terms. Compare Sandes v. Jomir 
Shaikh, 9 W. E. 399, in which case it was remarked that 
there would be no end to litigation, if a fresh suit might 
be maintained on a decree. See alsd Lakshmamma v. 
Venkataragam Chariar^ 4 Mad. 89. But it has been held 
that a suit may be maintained in the High Court, on the 
original side, upon an unsatisfied judgment of the Calcutta 
Court of Small Causes, Mohendronath Ash v. Beedobodun 
Duttf 1 Ind. Jur. n. s. 220 ; and that in such a suit ihe 
cause of action arises from the date of the judgment. 
Jmsorut Khan v. Kanyeloll Bey. " Indian Daily News," 
13th August, 1866. 

Where a plaintiflF sued on a judgment of a foreign 
Court which had been passed more than six years before 
the institution of his suit, and contended that as his cause 
of action did not accrue within the cognizance of the 
Indian Court imtil certain proceedings in execution taken 
in the foreign Court and continued up to a period within 
six years fix)m the date of the institution of the suit in 
the Indian Court had proved infructuous, his claim was 
not barred, it was, nevertheless, held that limitation 
applied. It was observed that where the obligation to 
pay, imposed by the judgment of a foreign Court, is 
final and definite, the mere fact of non-payment ren- 
ders the cause of action complete, irrespective of any 
proceedings which may be taken in execution for obtain- 
ing payment ; and that as the judgment-creditor is not 
boimd to take any such proceedings, his right against the 
judgment-debtor stands entirely clear of them, and con- 
sequently his title to come into another Court to enforce 
that right by suit must be clear of them also, and must 
date from the day when the judgment wcws finally given. 
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Heeramonee Dosaee v. Pronwthonath OhoBe. 8 W. R. 32. 
Boloram Oooy v. Kameenee Dossee, 4 W. R. 108. 

A purchaser at a private sale cannot be allowed in 
instituting a suit for possession to reckon limitation as 
running firom the date of his purchase. Such a purchaser 
must go back to the date when the right of action accrued 
to his vendor. If it were otherwise, limitation could not 
be applied at all, since every private purchaser would get 
a fresh start on every succeeding conveyance. Ajoodhya 
Pershad v. Bhikaree Pandah^ 3 W. R. 176. No distinction 
is to be made in favour of a purchaser under an execution 
sale, as contra-distinguished from a private purchaser. 
Enayet Hossein v. GHridhari Laly 2 Ben. p. c. 75. 

A different rule applies in the ease of an auction 
purchaser at a sale for arrears of Government revenue. 
Andrews v. Hurree Mohun Thakoor^ W. R. 1864, p. 30 ; 
8hih Ram Chunder Mundul v. Pureeag Singh, 3 W. R. 165. 
In the latter case, the plaintiff having sued for the 
reversal of an award made by the survey authoritiesi 
the defendant pleaded that the action was barred, inas- 
much as it had not been brought within three years 
from the date of the award. It was, however, held that 
as the plaintiff was no party to the award, inasmuch 
as he was an auction purchaser at a sale for arrears of 
Government revenue subsequent to the award, the suit was 
not barred. Compare Bhowanee Sunkur Singh v. Bidaruth 
Koonmur, S. D. 1857, p. 1913 ; Bhowanee Singh v. Hurdyal 
Singh, S. D. 1858, p. 470 ; Komul Kishen Surkhul v. BisaO' 
nath Chuckerhutty, W. R. sp. 128, decided by a Full 
Bench. These decisions rest upon the principle, that as all 
landed property comprised in the decennial settiement is 
considered as perpetually hypothecated to Government for 
the revenue assessed thereon, a sale for arrears of revenue 
transfers to the purchaser all the property and privi- 
leges which the engaging party possessed and exercised 
at the time of settlement, free not only from subse- 
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quent encumbrances or transfers by the party engag- 
ing, and those who claim under him, but also from the 
consequences of his, or their omissions. For this reason, 
a purchaser at a revenue sale does not claim under the 
person whose estate is sold, and is not barred even by 
a decree against him. Macpherson^s Civil Procedure, 4th 
ed. pp. 54-56 : Prandhom Dutt v. Bazl-ooi-Ealinmn, 8 W. 
E. 222. 

The principle on which purchasers of estates at sales 
for arrears of Government revenue, acquire such estates 
in the condition in which they were at the date of flie 
perpetual settlement, is equally recognized by the last 
sale law — ^Act XI of 1859 — as by the sale laws previous 
to it ; and applies as much to actual encroachments by 
neighbours, as to encumbrances or imder-tenures created 
by the old proprietor, or by his laches. Hum Chunder 
Ohose V. Goluck Monee Dossee, 8 W. E. 62. But see the 
judgments of Norman and Campbell, JJ., in the case 
of Boykuntnath Chatterjee v. Atneeroonnissa Khatoon, 2 W. 
E. 191 ; and comp6u:e the judgment of the Privy Council 
in the case of Ranee Surnomoyee v. Maharajah Suiteeschun* 
der Roy, 10 Moore's I. A. 123. 

The title of a purchaser at a sale for arrears of revenue, 
accrues not from the date of sale, but from the date on 
which the sale is confirmed and certificate granted imder 
Section 20, Act I of 1845. Consequently when such a 
purchaser sues for resumption, limitation will be reckoned 
against him from the latter, and not from the former date. 
Dheput Singh v. Mothooranath Jah, W.E. 1864, p. 278. But 
the title of a purchaser at a sale in execution of a decree, 
accrues from the date of the sale, and not from the date 
when he obtains his sale certificate. Accordingly where 
such a purchaser, never having had possession, sues for 
possession of the purchased lands more than twelve years 
after the date of sale, his claim is barred. Kal^e Doss 
Neoghee v. Euro Nath Roy Choicdhry, W. E. 1864, p. 279. 
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Where lands are purchased at a sale in exeoutioa of 
a* decree, the possession of the purchaser oommenoes 
firom the date of deUverj to him in the manner pro- 
vided in Section 264 of Act VIII of 1859, and not 
from the date of the sale. Shaikh Akbur All v. Asud- 
oollahy 7 W. R. 60. Where a person purchased certain 
lands at an auction sale for arrears of revenue and obtained 
possession, but after litigation was dispossessed, and sub- 
sequently sued for recovery of the lands, it was held that 
limitation was to be calculated, not from the date of the 
purchase, but from the time of the dispossession. TFise v. 
BIwohun Moyee Daheay 3 W. R. p. c. 5. 

Where the title of a mortgagor is disputed by a third 
party who obtains possession of the estate under a decree 
of a Civil Court, the possession of the third party is ad- 
verse to the mortgagee, whose cause of action against him 
to enforce the conditions of the mortgage, will be taken to 
accrue fix)m the date when such adverse possession was 
obtained. Frossonno Coomar Sein v. Ham Coamar fifem, 
W. R. 1864, p. 375. 

The nonsuit of a plaintiff in a previous suit brought 
upon the same cause of action, cannot be held to give him 
a new cause of action from which limitation may be 
reckoned. Haradhun Dey v. Bamdoss Dey^ 6 W. R. 15. 
Where a Court after hearing a suit decides an issue of 
limitation in favour of the plaintiff, but nonsuits him 
upon other grounds, the decision upon the point of limita- 
tion is not to be taken as conclusive in a fresh suit between 
the same parties with regard to the same subject matter. 
Bindabun Chunder Sirkar Chotcdhry v. MtMun Mohun 
Chunder Chowdhry, 4 W. R. 104. 

A borrowed money from B, and as security for repay- 
ment pledged with him a bond executed in his, A's, 
fiavour by C, and agreed tiiat if he. A, did not repay B 
the sum borrowed on demand, B should be at liberty to 
enforce payment of the amoimt due from C on the bond. 
8 
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A failing to pay, B sued him and obtained a judgment. 
Limitation in the meanwhile having run against C's bonfl 
pledged with B, A sued B for the damages sustained 
through B's failure to sue thereon within the statutory 
period. It was held by the Agra High Court, that 
although by his agreement with A, B had power to sue 
C on the bond, he still was not bound to do so, eitiier in 
his own interest or in the interest of A ; and that if A's 
right of suit was lost, it was lost through his own omission 
to pay off his debt to B, and so obtain firomhim the return 
of the pledged bond. Makund Loll v. Raghoput Dass^ 
2 Agra, 83. 

A having instituted a suit against B, withdrew it upon 
receiving from B a verbal promise to pay him a certain 
sum. Afterwards, on B's failure to pay the sum promised, 
A sued him for the amount. B pleaded that there had 
been no consideration for his promise, inasmuch as A's 
cause of action in the first suit had been barred by limita- 
tion. It was held that this defence was bad, and that the 
Court in which the second suit was brought, was not 
bound to enquire whether the first suit vras barred or not. 
Sreenath Banerjce v. Doorga Doss Nundy^ 9 W. R. 216. 

In a suit against a guardian for mismanagement of 
his ward's estate, it was sought to mtie him accountable 
for certain sums paid by him in discharge of debts which, 
at the time of payment, were barred by limitation. It 
was decided that in the absence of proof that the debts 
so discharged were fictitious debts, it was no ground 
for disallowing such payments that limitation had run. 
The Qovernment v. Chowdhry Chuttarsal Singh^ 3 W- 
E. 57. 

The bare possibility that the law of limitation may 
ultimately become a bar to the recovery of assets, is not 
such a danger of misappropriation as will warrant the 
granting to the Administrator-General an order imder 
Section 12, Act VIII of 1855, to apply for letters of 
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Bdministration of the effeots and estate of a deceased 
Hindoo or Mahomedan. Oirdar Das Vallaba Das, 1 
Mad. 234. 

How far the equitable doctrine of laches and acquies- 
cence is applicable to suits instituted in the Civil Courts 
of this country, will be found considered hereafter, in 
the remarks on Section 16 of the Act. 

The term prescription has a two-fold sense, and may 
generally be defined as a law which is of force either, 1«^, 
to establish, positively^ a right of property upon posses- 
sion had for a certain time and in a certain manner ; or 
2nd^ to destroy, negatively^ the right of action after a 
certain time has run. It is thus either a means of ac- 
quiring rights, or of barring claims. In the first of these 
significations it is known as positive, in the second as 
negative prescription. The law of limitation is the law 
of negative prescription. It might be thought that this 
division of prescription into positive and negative, merely 
describes the operation of the same law regarded from 
different points of view : but the two kinds of prescription 
have commonly been treated as separate and distinct, and 
as productive of different results. 

Whether, and to what extent, title may be acquired in this 
country by positive prescription, are points on which the law 
is not explicit and the decisions are conflicting. In moving 
the first reading of the amended Bill " for regulating 
the acquirement and extinction of rights by prescription 
and for the limitation of suits," Sir James Colvile ex- 
pressed an opinion that the principle of positive prescrip- 
tion although not new in India , being apparently con- 
templated in v6u:iou8 texts of the Hindoo Law, was not 
recognized in the Regulations, under wliich the negative 
prescription by the limitation of suits was alone intro- 
duced. It may, however, be thought that the principle 
of positive prescription is, at least indirectly, recognized in 
Eegulation II of 1805, of the Bengal Code, by Section 3, 
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Clause 4 of which it is provided that ** no leikgth of time 
shall be considered to establish a prescriptive right of property^ 
or to bar the cognizance of a suit for the recovery of pro- 
perty, in cases of mortgage, or deposit, wherein the occupant 
of the land or other property may have acqiiired or held 
possession thereof as mortgagee or depositary only, with- 
out any proprietary right ; nor in any other case whatever 
wherein the possession of the actual occupant or those 
through whom his occupancy may have been derived, 
shall not have been under a title bond fide believed to 
have conveyed a right of property to the posses- 
sor." It win be noticed that the prescriptive right of 
property, and the bar of limitation are here disjtmctively 
spoken of ; and it seems reasonable to infer that it was 
the intention of the Legislature that in all cases not falling* 
within the disabling conditions set forth in the Clause, 
length of time should not merely create a bar of limitation, 
but should also establish a prescriptive title in the 
occupant. It may further be inferred from the preceding 
provisions of the Eegulation, that such a prescriptive 
title might be acquired as against Gbvemment by an 
honest, peaceable, and imdisturbed possession for sixty 
years, and as against all others by a similar possession 
for twelve years. 

In the case of Ounga Oobind Mundul v. The Collector 
of the 2^'Pergunnah8y 7 W. E. p. c. 21, it was held by 
the Privy Council that where a landowner, whose lands are 
encroached upon, suffers his right to sue for recovery to be 
barred by limitation, the practical effect of his laches is the 
extinction of his title in favour of the party in pos- 
session. In this case their Lordships said : — " It is of 
the utmost consequence in India that the security 
which long possession affords, should not be weakened. 
Disputes are constantly arising about boundaries and 
about the identity of lands. Contiguous owners are 
apt to chaa^e one another with encroachments. K 
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twelve years peaceable and uninterrapted possession 
of lands can be proved, a purchaser may take that title 
in safefy. * * * * As between private owners contesting 
inter Be the title to the lands, the law has established a 
limitation of twelve years : after that time it declares 
not simply that the remedy is barred, but that the title 
is extinct in favour of the possessor." Compare Kishen 
8o<fndur Surma v. EmetooUah Chowdhry, 8 W. R. 386 ; Brcjo 
Mohun Chuckerbutty v. Bksonath Komillay 10 W. E. 61 ; but 
see Ram DuH Chotodhry v. Luckhee Kooery 11 W. R. 447. 

In the case of Kullammal v. Kuppu Pillaiy 1 Mad. 85, 
the Madras High Court intimated an opinion that Act 
XIV of 1859, bars the remedy only, without exting^uish- 
ing the right, as was the case under the limitation statutes 
in Enghmd before the passing of 3 & 4 WiU. IV, c. 27, by 
SectiiHi 34 of which it was expressly enacted that at the 
end of the period of limitation, the right and title of the 
party out of possession shall be extinguished, a provision 
which is not to be found in the Indian Limitation 
Act. Compare Boloram Oooy v. Kameenee Dossee^ 4 W. R. 
108 ; Gopindan JPillai v. Chidambara Pillai, 3 Mad. 99. 

In several decisions of the Bombay High Court it has 
been held that as Act XIV of 1859, in the shape 
in which it eventually became law, contains no pro- 
vision which expressly relates to the acquisition of title 
by positive prescription, the law as it formerly stood 
on this point, remains unchanged. Clause 1, Sec- 
tion 1, Regulation V of 1827 of the Bombay Code 
enacts that ^^ whenever lands, houses, hereditary offices, 
or other immoveable property have been held without 
interruption for a longer period than thirty years, such 
possession shall be received as proof of sufficient right 
of property in the same." This provision, the effect 
of which is to give a positive title in cases in which there 
has been an adverse possession for the period named, 
has been held not to be affected by Act XIV of 1859. 
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Amy'i Dattmhet v. Mormket Bapmhety 2 Bom. 334 ; Itam- 
bhau Bapmhet v. Bhai Baptishet, 2 Bom. 333. So, where 
a charitable grant in connection with a temple was proved 
to have been enjoyed by the incumbent of the temple 
and by those under whom he held in regular succession 
for more than thirty years, it was decided by the Bombay 
High Court that a right of property in the grant had 
been acquired imder the provisions of the Kegulation 
cited. The Collector of Kheda v. Uarishankar Tikam, 5 
Bom. A. c. 23. Compare Besai Kalyanraya Hukamatraya 
V. The Government^ 6 Bom. a. c. 1. 

Questions as to the acquisition of rights l)y positive 
prescription have chiefly arisen in connection with claims 
to what are known to the English law as easements^ and 
to the Boman law and the systems derived firom it as 
servitudes. Such, for example, are a right of way over 
another's land, a right to bring water through another's 
land by an artificial water-course, and the like. 

In the case of Bandhoo Sookoohney v. Joy Prokash 
Singh, W. E. 1864, p. 367, the plaintiff sued for 
a declaration of his right to maintain certain earthworks 
by means of which irrigation was secured to him, and 
which he alleged the defendant had removed. The Judge, 
finding that the plaintiff's user of the water by means 
of such works had not been proved either for twelve or 
for sixty years, held that a prescriptive right to their 
maintenance had not been established. On appeal to 
the High Court, it was observed — "the Judge's pre- 
sumptions of twelve years and of sixty years are irrel- 
evant. No presumption of law in regard to rights in 
respect to water are known in this country : but the 
proof of ancient reasonable user by particular recognized 
means is sufficient to give right." 

In the case of Bhtigwan Chunder Chowdhry v. Shaikh 
Khosal, 7 W. R. 271, the Court said :— " We do not find 
that it has any where been decided by this Court that a 
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right of way must be shewn by user for exactly and fully 
twenty years in order to give a right by prescription or 
presumption of a grant. No such definite period has 
been fixed in this coimtry. Proof of well established and 
fixed user has been generally regarded as sufficient. It 
ceri»inly is a question whether by analogy, proof of a 
user of twenty or nearly twenty years might not be 
required. Then again the question arises, whether twenty 
years which is the usual term of prescription in England, 
would not more properly be represented in this country 
by twelve years, a period probably adopted in the earlier 
Regulations as the custom of the country." 

In another case in which a question arose as to whe- 
ther the length of user established by the evidence 
put forward by the plaintiff was sufficient to create 
a title by prescription, the Court observed : — " It is 
not necessary for us to determine in this case the precise 
length of user by which a title by prescription can be 
created. We think that any period shorter than ttcelve 
years, the ordinary period prescribed by the Statute 
of Limitations, is not sufficient for the purpose. The 
evidence produced by the plaintiff does not carry his case 
beyond ten years. Doorga Chum Paul v. Pearee MohnUj 
9 W. E. 283. Compare Ramdhone Bhuttacharjee v. Huro 
Soonduree Dabm, 7 W. R. 276, in which it was said that 
a user for four or five years only, is not sufficient to 
establish a right of way by prescription. 

In the case of Ameer Ally v. Joyprokash Singh, 9 W. R. 
91, the plaintiff sued for the removal of a bundy which he al- 
leged had been wrongfully raised by the defendant on his, the 
plaintiff's, land. It was said by Peacock, C. J. : — " The 
plaintiff could not sue to have the bund removed, if the de- 
fendant had exercised the right of having it in the state in 
which it existed at the time of the commencement of the suit 
for a period of twelve years previously. In England an 
easement may be claimed by non-existing grant, after 
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it has been used adversely and unintemiptedly for a period 
of twenty years; and in many oases the period of twenty 
years confers a right under the English Prescription Auct, 
That Act, however, does not apply to the Mof ussil here, 
and there is no magic in the number 20. I am inclined 
to think that by analogy to the Indian Limitation Act, 
an adverse and uninterrupted user of an easement for 
twelve years would confer a right to it. But it is pre- 
mature for us to decide the point in this case. The point 
has not been argued, and any decision at present upon it, 
would, at most, amount to a dictum.^^ The case was 
accordingly remanded to the Judge of the lower Court for 
re-trial, with directions that in determining whether the 
bund was ancient or prescriptive, he should define the 
sense in which he used these words ; so that, if necessary, 
the law might afterwards be applied to what he might 
find to be the facts of the case with reference to the period 
for which the bund had been adversely and uninterrup- 
tedly Tised. 

In another case in which the defendant daimed to have 
a prescriptive right of way over the plaintiff's lajid, an 
opinion was expressed by Phear J. that " a Court which 
has to ascertcdn foots from the evidence, ought not to 
infer firom user, and from user alone, that a right of 
way has been conferred by the owner of the land upon 
the person who is shewn to exercise the user, imless tiiat 
user has extended over a period at least as long as the 
period which the law would allow to the owner of the 
land for bringing an action of ejectment, supposing he 
had been absolutely excluded from the possession of the 
land, instead of being only hindered in the complete 
enjoyment of it by the acts of user of the way." Mohima 
Chunder Chuckerbutty v. Chund^ Churn Oooho^ 10 W. 
E. 452. 

The last two decisions would seem to show that proof 
of uninterrupted user for twelve years is required to estab- 
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lish a prescriptive right to an easement, and that proof of 
user for a 8hori;er period will not suffice for that purpose. 
But in the case of Juggumath Boy Joogee v. Kistomohun 
Mookerjecy 11 W. E. 236, a contrary opinion was ex- 
pressed by a Division Bench. In this case, L. 8. Jack- 
son, J. said: — " I am not aware that in any case yet 
decided, it has been finally laid down that any particular 
period is necessary to the establishment generally of what 
is called a prescriptive right. • ♦ ♦ ♦ It seems to me that 
eases are quite conceivable in which the plaintiff might 
not be able to give evidence of actual user for more 
than four, five, or six years, and yet the circumstances 
might be such, that a Court would be warranted in infer- 
ring the existence of a right." It may be thought, 
however, that a right inferred under such circumstances 
would not be a prescriptive right. In the more recent 
ease oiKartick Chunder Sirkar v. Kartick Chutuier Dei/, 11 
W. R. 522, Bayley and Macpherson, JJ. intimated 
their dissent from the opinion that "no particular period 
is necessary for the establishment generally of a prescrip- 
tive right," and held that there must be at least twelve 
years imdisturbed enjoyment. 

A user must be proved to have existed from a time 
from which the right would be gained, or be presimied to 
to have been gained. Such an indefinite finding as that 
the user has been enjoyed " all along" or " from before" 
will not establish a right. Mooktaram Bhuttacharjee v. 
Harro Chunder Roy^ 7 W. R. 1. But compare Wuzeer* 
ooddeen v. Sheobmid Lall, 11 W. R. 285 ; Kartick Chunder 
Sirkar v. Kartick Chunder Ley, 11 W. R. 522. As to 
what may be taken as sufficient evidence of a prescrip- 
tive right to draw water from a tank on another man's 
land, see Bhyrub Lall Tewaree v. Toolsee Doss Kobeeraj^ 
8 W. R. 311. 

The following decisions relating to easements, although 
some of them do not directly bear on the question of 
9 
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the acquisiti'ou and extmction of title by prescription, may 
perhaps be usefully noticed in connection with that subject. 

The general nile of law in cases in which an easement 
is claimed to have been acquired by prescription is, that 
there must have been an uninterrupted user exercised as 
of right, and neither by force nor by stealth, nor at the 
mere will of the other party. Moreover the right claimed 
must not be so large as to extinguish or destroy all the 
ordinary uses of the servient property. Zunieer Alt v. 
Durgahiniy 1 W. E. 230. In cases where there is no 
express grant, the right to an easement must be limited 
by the amount of enjoyment proved to have been had, and 
where a lower Court has found upon the evidence that 
a plaintiff has not proved his user, as of right, of an 
easement on the defendant's land, the High Court cannot 
interfere in special appeal, or be warranted in inferring a 
user in the absence of evidence of the plaintiffs enjoyment 
thereof. Zumeer AH v. Durgahimy 2 W. R. 212. 

The enjoyment of private watercourses taken from a 
common canal is regulated by established user, and no 
one is entitled to open a new conduit for the purpose 
of taking additional water to the injury of his neigh- 
bours. Athur AH Khan v, Sokimdur AH KJiaUy 4 W. R. 
28 ; Hnrbuns Narain Singh v. SardowaUy 11 W. R. 254. 
Where there is a prescriptive right to conduct water 
through another's lands by an artificial watercourse, the 
ordinary right of a riparian proprietor to the use of the 
water of a natural watercourse passing through his lands 
cannot be applied. Syud Keramut AH v. Bhoop Narain 
Singhy 6 W. R. 99. 

Where the drainage of A^s land falls into a natural 
watercourse, A has a right to have the rain-fall gf 
his lands discharged through it, by natural agency ; 
and even although the watercourse pass through the 
lands of B, B cannot erect a hund thereon so as to 
interfere with A's right. Such a right with respect to 
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a natural wat(»reourse, although a right in alieno soio, 
is an ordinary incident of property, not acquired by long 
and continuous user, and in no way dependent on the 
Kjonsent, express or implied, of the owner of the land 
through which the watercoiirse passes, and is sometimes 
called a natural right in contradistinction to rights ac- 
-qidred by grant or user. Such a right may, however, 
be abandoned, and the abandonment may either be 
by express agreement between the owner of the dominant 
land, /. e.y the land which derives benefit from the 
-exercise of the right, and the owner of the servient 
land, I. c, the land which has to suffer the exercise of 
the right, or the abandonment may be implied from 
a long and continuous interruption on the part of 
the owner of the servient land, submitted to by the owner 
of the dominant land. But where the watercourse is an 
artificial one, then the plaintiff's right to discharge the 
rain-fall of his land tlirough it, is not a natural right, or 
one of the ordinary incidents of property, but a right 
which tte plaintiff may acquire, either by express grant, 
or by long and continuous user, submitted to by the 
defendant. And this acquiied right may, like the natural 
right, be abandoned either by express agreement between 
the owner of the dominant, and the ownei* of the servient 
land ; or it may be implied from a long and continuous 
interruption on the part of the owner of the servient land, 
submitted to by the owner of the dominant land. Khetter^ 
nuth Glwse v. Prossonno Ghme Qowalahy 7 W. R. 498, 

A wrongful interruption to a right of user of a chan- 
nel for the egress of water accumulating on the surface 
of the plaintiff's lands, into a river, does not necessarily 
destroy the right of user, unless such interruption has been 
acquiesced in by the party wronged. Roy Luchmee Per- 
shad y. Fuzeehitoonnum^ 7 W. R. 367. 

A prescriptive right to tlie flow of the surface drainage 
water from the land of another, can only be acquired 



Digitized by 



Google 



68 Act No. XIV of 1859. 

where the water flows in a definite channel. Where a 
plaintiflF sued, alleging that the defendant had interrupted 
the flow of water from his land to the land of the plaintiflE^ 
and it appeared that eight years before the suit, the defen- 
dant had diverted the water, and that it had remained 
diverted ever since, the Court held that the right, if 
acquired, would not necessarily be lost by the interrup- 
tion, but that if the plaintiff acquiesced during all that 
time in the interruption, it might be some evidence of the 
abandonment of the right. Kena Mahomed v. Bohatoo 
Sirkar^ Marsh, p. 506. Where a right of user of a drain 
or passage is incidental to a house, the right is not affected 
by the owner of the house letting it to a tenant. Amjudee 
Begum v. Ahmed Sossein, 6 W. E. 314. 

A right of way over another man's land is an easement 
which arises either by grant of the owner of the soil, or by 
prescription which supposes a grant, or from necessity : and 
the right imports ea; vi termini a right of passing in a parti- 
cular line, and not the right to vary it at pleasure. This 
would be an abuse of the right, and might be an inconven- 
ience to the land charged vdth the easement. Ooluck 
Chunder Chotcdhry v. Tarinee Chucherbutty^ 4 W. K. 49. 
Where the owner of a patch of land lying between a 
village and a public road, allows his neighbour's cows to 
stray over it on their way to pasture, such a right of 
easement is not thereby created over the land as will 
deprive the owner of the riglit of cultivating it. Ounga Go- 
bifid Chatterjee v. Oooroochurn Goon^ 8 W. E. 269. Where 
A has from time immemorial enjoyed a right of way across 
B's lands, and B builds a wall which obslructs such right 
of way, A may sue to have the wall puUed down ; and it 
will be no defence that there is another pathway through 
B's lands, by which A might have access to his house. 
Fuheer Chand Bagdee v. Sham Bagdce, 6 W. E. 222. It 
has been held that a plaintiff may have a prescriptive right 
to pass and repass in boats during the rainy season by a 
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ehannel over his neighbour's (the defendant's) lands, 
although the general public have no such right of passage, 
although the having the channel open is injurigus to the 
defendant's tank, and although the channel itself does not 
lead to the plaintiff's house, and he is not inconvenienced by 
the passage being refused him. Hamsoondur Burraly, Woo- 
makani Chuckerbuttt/y 1 W. R. 217. A plaintiff's prescrip- 
tive right to ply a ferry, may also include a right to embark 
or disembark on the defendant's land, at a season when, 
fix)m the rise of the river, the ferry cannot be used without 
doing so. Bilash Monee Chowdhrain v. Brojo Kialmree 
Choicdhrain, 5 W. R. 195. 

A right of way over hind taken possession of in execu- 
tion of a decree, cannot be established by a party 
intervening for that purpose under Section 230, Act VIII 
of 1859, since the question as to the right of way is no 
reason why the purchaser at the execution sale should not 
obtain possession of the land. A party desiring to establish 
a right of way must proceed by regular suit. Nohin 
Chunder Mozoomdar v. Jutadharee Holdar, 2 W. R. 289. 

By the provisions of Act VI of 1857, a right of way 
cannot continue to exist over land acquired under that 
Act by a Railway Company. The express provisions of 
the law are inconsistent with such a right. If, however, 
the Company by their representations and conduct lay 
themselves under a legal obligation to provide a way, 
such legal obligation may be enforced. Nohin Chunder 
Ghoae v. The Collector of the 2i'Pergunnah8, 3 W. R. 27. 

Where certain lands were exchanged for others, and 
in the instrument imder which the exchange was carried 
out, it was expressed that each party gave up all rights 
and interests in the lands which he had formerly possessed, 
it was held by a Division Bench that these words could 
not be interpreted as a relinquishment by one of the 
parties of a previous right of way over the lands which 
he had given up. Been Byal Sein v. Kalee Kkhore Roy^ 
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4 W. R. 83. The judgment of the Coui-t is not very 
clear, and its correctness may be doubted. 

A party who is in enjoyment of ancient lights and air 
is entitled to preserve the free use of them, and where 
another wilfully and intentionally obstructs them by the 
erection of a wall, he can be compelled to remove the ob- 
struction. Money damages may be no compensation 
to the party injured. Syiui Jafar AH v. 8t/ud Mahomed 
Sossein, 4 W. E. 23. But where A built an upper'story 
to his house overlooking the inner apartments of B, who 
thereupon erected a wall which deprived A of his ancient 
lights and air, it was held that as A was the first and 
greatest wrong-doer he was not entitled to relief by the 
removal of B's wall. Sreenath Dutt v. Nundo Kushore 
Bose, 5 W. E. 208. 

In a suit to restrain an owner of adjoining lands from 
building a wall, so as to obstruct the light and air which 
the plaintiff has always enjoyed, it is no answer to plead 
that besides the windows obstructed by the defendant's wall, 
the plaintiff has other windows on another side of his 
premises, since he is entitled to retain the light and air 
he has always had, and the owner of the adjacent land 
cannot obstruct it. Ooday Chand Mullick v. Puran Mul-- 
lick^ 3 W. R. 29. In this case it was observed that it 
would have been ridiculous to have ordered apertures 
to have been made in the defendant's wall opposite the 
plaintiff's windows, through which he might have retained 
the light sought for, since, if it had been possible for the 
plaintiff in this way to preserve his light, he would still " 
have been shut out from his ancient supply of air. But 
in another case, Ajnas Koonicur v. Beharee SahoOy 6 W. 
R. 86, in which the plaintiff complained that the aper- 
tures in her house for the egress of smoke and the ingress 
of air had been blocked up by a wall built by the defend- 
ant on his own ground, and prayed that the wall might 
either be destroyed or removed to the distance of a cubit 



Digitized by 



Google 



Section 1. 71 

from her wall, the Court held that the defendant shoidd not 
be required to pull down his wall, but must make apertures 
in it corresponding to those in the plaintiff's house. 

In the case of Barroic v. Archer, 2 Hyde, 125, the 
plaintiff sought an injunction to restrain the defendant 
from erecting a certain building which he alleged would 
intercept from the upper floor of his premises, light and 
air which he had uninterruptedly enjoyed for more than 
twenty years,* and to which he therefore claimed a pre- 
scriptive right. As it appeared, however, that a sufiicient 
space would be left between the plaintiff's house and that 
which the defendant proposed to erect, to admit a reason- 
able supply of light and air, the Court held that the 
injunction could not be granted. It was remarked that 
it is not every speculative exclusion of light, or even 
sensible diminution of light, that gives a right of action, 
but such a diminution of light as really makes the premises 
to a sensible degree less fit for occupation or business ; 
and that as the right to air is co-extensive with the right 
to light, where there are sufficient means of ingress for 
the one, it will be presumed that there are sufficient means 
of ingress for the other. Compare Bagram v. Khettranath 
Kar/ormah, 3 Ben. o. c. 18, in which the subject of ease- 
ments was very fully discussed. 

In the case of Komathi v. Ourunada Pillai, 3 Mad. 
141, it was held by the Madras High Court, on the 
analogy of the English law, that the invasion of the 
privacy of the owner of an adjoining tenement by open- 
ing windows overlooking his premises is not a wrong 
for which the law gives any remedy. But in the case 
of Manishankar Hargovan v. Tnkam Narsi, 5 Bom. 
A. c. 42, it was held by the Bombay High Court 
that in accordance with the usage of Gujarat as estab- 
lished by a series of decisions extending over a long 

* The premises were situated that the English law of prescrip- 
in Calcutta, where it was thought tion was applicable. 
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number of years, an invasion of privacy is an action- 
able wrong, and that a man may not open new doors or 
windows in his house, or make any new apertures or 
enlarge old ones in a way which will enable him to 
overlook those portions of his neighbour's premises which 
are ordinarily seduded from observation, and so intrude 
upon his privacy. It was observed that the decision of 
the Madras High Court in the case last cited, to the effect 
that an invasion of privacy is not an actionable injury, 
is not an authority which can be followed in a matter of 
this kind, which is governed by the usage of the distiict, 
which has^frequently been declared. 



Section 1, Clause 1. 

To suits to enforce the right of pre-emption, 
whether the same is founded 

Limitation of one year. ^^ j^^ ^^ general USagC Or On 
Pre-emption suits. ^ ^ o 

special contract, the period of 
one year to be computed from the time at which 
the purchaser shall have taken possession under 
the sale impeached. 

Shtjfaa,* or the right of pre-emption, is a creation of 
the Mahomedan law, but its application has been extended 
by usage in various part of India to others than Mahomed- 
ans. Much difference of opinion would seem to have 
prevailed among the Mahomedan jmists, as to the period 
within which the right could be exercised. In the case 
of Mahomed Dmmh v. Choora Gaz(^ey S. D. 1851, p. 292, 
decided imder the old law of limitation by the late 
Bengal Sudder Court, it was held to be unimportant 
whether, as laid down by some authorities, a claim for 

♦ As to the cases to which the ramy 11 W. R. 251, and the deci- 
right of pre-emption is applica- sions there cited, 
ble, see Wulee Sahoo v. Kantee- 
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pre-emption should under the Mahomedan law be brought 
within one month, or whether, as seemed to be the more 
authentic and general opinion, that law fixes no time 
within which such a claim should be made, since the law 
of Limitation positively enacted in Section 14, Eegula- 
tion ni of 1793, must be held to supersede the tenets of 
the Mahomedan law, and to fix a period of twelve years 
as the time within which the right must be asserted. In 
framing the Clause imder notice, the Legislature indicated 
their opinion, that twelve years was too long a time to 
keep a purchaser in suspense, and that one month was too 
short a period within which to restrict the exercise of 
the right. 

Under this Clause, a suit to enforce pre-emption must 
be brought within one year from the time when the pur- 
chaser takes possession imder the sale sought to be im- 
peached. No extension of time can be allowed on the 
groimd that the party claiming the right of pre-emption 
has been litigating for possession of a share of the estate, 
his alleged title to which forms the basis of his claim to 
the right of pre-emption. Shah Mohmn AH v. Neknam 
Singh, 6 W. E. 131. 

Li the case of Lallun v. Sosseinnee Khanuniy W. IL 
1864, p. 117, it was held that a defendant pleading limit- 
ation imder this Clause, must show that he has been in 
possession for more than a year before the institution of 
the plaintiffs suit. The anus of proving possession was in 
this case thrown upon the defendant. But in the case of 
Azmut Alt V. Kumur AH, 8 W. R. 383, in which the 
plaintiff sued to enforce a right of pre-emption in respect 
of certain lands, alleging that the defendant's deed of pur- 
chase of the said lands had been ante-dated, it was held 
that, imder the circumstances, the onm lay with the plaint- 
iff to prove that the defendant's deed of purchase had 
been ante-dated. Upon his failure to substantiate that 
allegation, and to show that the defendant had taken pos- 
10 
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session within one yeax previous to the institution of the 
suit, the plaintiff's claim was held to be barred. 

Where it appears that a contract has been entered into 
for the sale and purchase of lands, a plaintiff who seeks to 
enforce his right of pre-emption in respect of these lands, 
is not boimd to delay the institution of his suit until such 
time as the deed of sale be delivered or registered, or pay- 
ment of the price be made. JSheemul Doss v. Luchmee 
Narain, 8 W. E. 500. 

A mortgage does not give occasion for the exercise of 
the right of pre-emption, since the mortgagor still remains, 
in the contemplation of law, the owner of the mortgaged 
property. The right of pre-emption does not arise until 
the seller's right of property has been completely extin- 
guished, and cannot therefore arise where the seller has 
secured to himself any option or conditional power of dis- 
solving the sale at a future time. Consequently, no right 
of pre-emption can accrue on a merely conditional sale? 
or mortgage, while any right of redemption remains in 
the mortgagor. Ghirudyal Mundur v. Teknarain Singh, 2 
W. R. 215; Lrilla Rughoobur DyalY. Soondur Kooer^ 10 
W. R. 246. 

As against a party claiming a right of pre-emption, 
oral evidence is not admissible to show that it was intend- 
ed that a written deed, purporting to be a deed of absolute 
sale, should operate not as an absolute sale, but merely 
as a conditional sale. Moolook Chand Surma v. Kooloo 
Chand Surma, 5 W. R. 76. 

It has been held that a party alleging a right of pre- 
emption in respect of property which is the subject of a 
conditional sale is boimd to make his claim immediately 
on the expiry of the year of grace mentioned in the not- 
ice of foreclosure. Syud Ameer Alt v. Bhabo Soonduree 
Dabea, 6 W. R. 116. But where, after a suit for foreclos- 
ure has been brought by a mortgagee, an arrangement 
has been come to between him and the mortgagor, by 
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which a further period is allowed the latter for payment, 
no suit for pre-emption of the mortgaged property can be 
maintained during the pendency of such period. In such 
a case the ownership is still with the mortgagor, who can 
redeem at any time within the period given him. Bhowa- 
nee Pemhad v. Piirshunno Singh, 11 W. R. 282. In a 
suit to establish a right of pre-emption arising on the 
foreclosure of a mortgage, it appeared that the mortgagee 
had not taken possession under the foreclosure. It was con- 
tended for the defendant that as one year from the date of 
transfer of possession is prescribed as the time within which a 
suit for pre-emption may be brought, the plaintiff's suit 
ought not to have been brought imtil there had been a trans- 
fer of possession, and was therefore premature. But it was 
held that while a pre-emptor may sue at any time within 
one year from the transfer of possession, there is nothing to 
prevent his doing so earlier, since the right of the plaintiff 
to claim pre-emption must be taken to have accrued from 
the time when the. sale became absolute. Lekrmiee Koocr 
V. Jankee Kooer, W. R. 1864, p. 285. 

In the case of Beehee Fatima v. Oossain Gobind Pershad^ 
2 W. R. 5, the defendant held certain lands under a con- 
ditional deed of sale. At the end of the term, notice of 
foreclosure was issued, and the year of grace having expir- 
ed, the sale became absolute. As a third party was in 
actual possession of the land under a zur-i-peshgee lease, 
the defendant applied to have him ejected on payment of 
the amoimt due on his ziir-i-penhgee. This application 
was granted and the defendant put in possession. The 
plaintiff thereupon claimed the right of pre-emption, and 
it was foimd that the legal preliminaries had been complied 
with. The defendant pleaded that the claim was barred, 
since it had not been preferred within one year from the 
date when he took possession. The Court of first instance 
held that the defendant's possession dated irom the expiry 
of the year of grace, when the sale became absolute, but 
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the lower Court of appeal was of opinion that the law 
intended aotual taking possession, and that as actual 
possession had not been obtained by the defendant 
until the ejectment of the party holding under the 
zur-i-peshgee lease, the plaintiflPs claim was in time, hav- 
ing been made within a year firom that date. On spe- 
cial appeal to the High Court, it was held that the words 
^ taken possession' in this Clause must be understood to 
mean an actual and not a merely comtructive possession, 
and that a right of pre-emption must be enforced within a 
year from the time when the purchaser takes actual posdes- 
sion of the property in respect of which the right is claim- 
ed. It was observed that the object of the law is to give 
parties who have a right of pre-emption due notice of any 
transfer adverse to their interests, which can best be known 
by the fact of the new purchaser taking actual possession 
of his property, since if oonstructive possession were suf- 
ficient, it would be impossible for intending claimants to 
know of the existence of rights inimical to their own. But 
compare Bechun v. Mahomed Yakool KltaUy 3 W. R. 225. 

In the case of Mahonied Hossein v. Mohmn Alt, 7 W. 
R. 195, it was argued on the authority of the case of Bee^ 
bee Fatimay that as the possession given under Section 264, 
Act Vni of 1859, is merely symbolical or constructive, it 
can have no effect as regards limitation in a suit for pre- 
emption. As it appeared, however, that the possession 
given had afterwards been set aside, the Court, without 
deciding what the general effect of possession imder the 
Section referred to might be, held that in the particular 
case there had been no such possession as would give room 
for limitation to operate. In a later case, it was decided 
by a Division Court that possession by proclamation of 
sale under Section 264, Act VIII of 1859, where no actual 
possession was given, was no possession at all. Ramchatid 
T, Moamhee Jowher Aliy 2 Ben. ap. 29. 

It was held in one case that the right of pre-emption 
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aoomingto a plaintiff during his minority does not remain 
suspended imtil his majority. Meer Murtozah v. Lalla Nur- 
singhy 7 "W. E. 86. But this decision is plainly wrong, 
and a contrary view has since been taken in the case of 
Jungoo Lai v. Lalla Alum Chund, 7 W. E. 279, in which 
it was observed that the words of Section 11 of the Act 
are perfectly general, and include cases under Clause 1, 
Section 1. 



Section 1, Clause 2. 

To suits for pecuniary penalties or forfeitures 
Limitation of one ^^T the brcach of any Law or 
^TnitB for damage.. Regulation ; to suits for dam- 
summary snitfl, Ac. ^gcs for iujury to the pcrsou 
and personal property, or to the reputation ; to 
suits for damages for the infringement of copy- 
right or of any exclusive privilege; to suits to 
recover the wages of servants, artizans, or labor- 
ers, the amount of tavern bills or bills for board 
and lodging or lodging only ; and to summary 
suits before the Revenue authorities under Reg- 
ulation V. 1822 of the Madras Code — the period 
of one year from the time the cause of action 
arose. 



A SUIT under Section 3, Act X of 1836, for damages to 
the extent of the injury sustained, against a party who 
has induced ryots under contract with the plaintiff to 
cultivate indigo to break that contract, is not * a suit for 
a pecuniary penalty or forfeiture,' within the meaning 
of this Clause, but is governed by the general rule of 
Umitation provided by Clause 16, Section 1 of the Act. 
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Forbes v. Mir Mahomed Kazem, 5 W. R. 277 ; 7 W. R. 400 ; 
8 W. R. 257. 

Where a plaintiff, alleging that the defendants had 
entered his land, cut and carried away his growing crop 
of indigo plant, and converted and appropriated it to 
their own use, sued to recover the property so carried away 
and appropriated, or its value, and the defendants pleaded 
linutation under this Clause, it was held by a Full Bench 
of the Calcutta High Court that the plaintiff's suit was 
not a suit for damages for injury to personal property 
within the meaning of Clause 2, but was governed by 
the limitation prescribed in Clause 16 of this Section. 
Saduk Mundul v. Watmny W. R. sp. 126. A similar 
decision in respect of a suit for the recovery of the value 
of personal property plundered, and of other consequen- 
tial damages, was pronounced in the case of Huro Cham 
Pandah v. Shaikh Ahmcdoollah^ 2 W. R. 235, in which 
reference was made to the case last cited, and to the case 
of Juggohundhoo Dutt v. Maseyk^ W. R. 1864, p. 81, as 
clearly settling the rule of limitation to be applied. Com- 
pare Ram Mohinee Dahca v. Dole Chunder Dey Sirkar, 
W. R. 1864, p. 322 ; Ramnath Roy Chotcdhry v. Htiro 
Chunder Roy Chotcdhry ^ 5 W. R. 60. 

A similar view has been taken by the Madras' High 
Court in the case ot Amirfhammal y, Ranganadha Pillai^ 
3 Mad. 165. In this case the defendant had carried away 
a quantity of unthreshed paddy from the plaintiff's thresh- 
ing-floor. More than a year afterwards the plaintiff sued 
for the value thereof. The defendant pleaded limitation. 
The Court was of opinion that the word * injury' as used in 
this Clause, could not be taken in its widest sense as * omfie 
id quod nonjure fitj* since then it would embrace every con- 
ceivable damage or harm caused by any wrong, even by a 
breach of contract. Nor could the word be used in its 
ordinary legal sense as equivalent to * tort' or * delict,' 
since there would then have been no occasion for the 
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separate enumeration of wrongs to the reputation, to 
copyright and exclusive privileges, and the word would 
naturally have been employed in the plural number. 
The Court observed : — " The wrong in the present case 
is a trespass in taking and carrying away goods. 
It woidd be imjwssible to extend the meaning of 
the words * injury to personal property' so as to include 
such a wrong, without at the same time giving to them 
the full legal sense of tort. Moreover the phrase * injury 
to personal property' does not accurately express the 
idea of a wrongful act by which a man is merely deprived 
of the possession of his property, the property itself re- 
maining with the wrong-doer. Such an act woidd rather 
be an injury to the person in relation to personal property. 
We think, therefore, that the only meaning which can be 
given to the word, is the popular one of loss or deterioration 
caused by a wrongfiil act. The phrase ^vill then mean 
some damage directly caused by some wrongful act to 
some particular article of property, not the diminution of 
the whole corpm of a man's property by abstracting or 
wrongfully detaining a portion of it. In this way only, 
as it seems to us, will the whole Clause be consistent and 
none of it superfluous. In confirmation of this view, we 
may notice the improbability that the Legislating should 
have included imder the shortest period of limitation all 
suits for the recovery of personal property or its value. 
The result is that, in our opinion. Clause 2, Section 1, 
Act XIV of 1859, does not apply in the present case, and 
that the plaintiff is entitled under Clause 16 of Section 1, 
to a period of six years within which to bring his suit." 

Wrongfiil seizure of goods imder process of law is not 
an injury to personal property within the meaning of this 
Clause. Imkrchnnd Dogare v. Nundveram Singhy Cory- 
ton, p. 3. This was an action to recover damages for the 
wrongful seizure by the defendant, under an execution, 
.of certain logs of timber the property of the plaintiff, who 
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alleged that partly owing to a fall in the market price, 
and partly to the exposure to the sun and immersion in 
water to which the timher had been subjected while 
imder the seizure complained of, its value was greatly 
deteriorated. The defendant pleaded limitation imder 
this Clause, as the seizure had taken place upwards of 
one year before the institution of the plaintiff's suit ; but 
the Court, following the ruling in the case of Saduk 
Munduly was of opinion that the plea of limitation relied 
on by the defendant could not be maintained. 

Where A having obtained a collusive decree against 
B, a dependant of his own, seized, under legal process, 
certain articles of personal property belonging to C, and 
more than a year after the date of the seizure, C sued for 
their recovery, it was objected by A that the suit was 
barred imder the provisions of this Clause, as a suit for 
damages for injury to personal property. But it was 
held that the claim was governed by the provisions of 
Clause 16, as being one for which no period of limitation 
was expressly prescribed. Roop Sona Beebee v. Kazee 
Nusseeutoollahy 7 W. R. 499. 

The uniform course of the decisions declaring the wrong- 
ful removal of personal property not to be an ' injury to 
personal property,' hardly leaves room for the suggestion 
of a doubt as to the correctness of the views above referred 
to. It has, however, been argued that as two classes of 

* injury to rights of personal property in possession' are 
recognized by English jurists, namely, 1«/, the amotion 
or deprivation of possession, and 2nd^ the abuse or damage 
of the chattels while possession continues in the legal 
owner, it could not have been the intention of the 
Legislature in firaming this Clause, to dejtl with the 
former class of injuries alone to the exclusion of the latter. 
It is, however, to be noted that the words * injury 
to personal property' are not identical with the words 

* injury to rights in personal property,' and that 
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strictly construed they may be taken to refer only to 
the " abuse or damage of chattels in possession." Looking 
at the reason of the thing there does not seem to be 
any good groimd why the rule of limitation which the 
Clause provides, should have been laid down for the one 
class of injuries and not for the other. A, for example > 
wrongfully enters B's granary, destroys one half of the 
grain which it contains, and carries off the other half. 
It appears hardly reasonable that B shoidd be boimd to 
bring* his action in respect of the grain destroyed within 
one year, while at the same time he has leave to sue for 
the value of t]^ grain carried away at any time within six 
years from the date of its removal. 

In the case of Raj Chutider Ohose v. Joy Kishen Mooker* 
jeCy 4 W. R. 76, the plaintiff sued for the value of paddy 
which might have been produced upon his land between 
the years 1267-1269, B. S., had not the defendant in the 
month of Falgoon, 1266, cut a water-course by which the 
land was overflowed, and the plaintiff prevented fix)m 
sowing the usual crops. The defendant pleaded that as 
the suit was one for injury to personal property and had 
not been brought within one year from the time when 
the water-course in question was cut, at which time the 
plaintiff's cause of action must be taken to have arisen, 
it was barred by limitation. The Court of first in- 
stance considered that crops, the produce of land, did 
not come within the category of personal property to 
which this Clause applies, and that as the suit was 
for compensation for the produce of land, the same 
limitation was applicable as in a suit for land itself ; and 
finding that the plaintiff had actually sustained the dam- 
age complained of, gave a decree in his favour. Upon 
appeal it was held by the lower appellate Court that the 
suit was for damages to crops, that crops are personal 
property, and, consequently, that the plaintiff's suit was 
barred in respect of the years 1267 and 1268 ; but, as 
11 
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the cause of action was an annually recurring one, that 
the suit in respect to the crops of 1269, which was 
brought on the 29th Maugh, 1270, was in time, inasmuch 
as the cause of action must be taken to have arisen on the 
Iflt Falgoon, 1269, when the plaintiff was prevented 
from sowing his crops for that year. On special appeal, 
the plaintiff urged that the estimated value of the future 
produce of land, for which he sought compensation, was 
not personal property so as to come within the meaning 
of this Clause, and that imder the circumstances he was 
entitled to the same period for bringing his suit, as he 
would have been allowed in a claim for jpal property. 
The High Court was of opinion that as the Clause refers 
only to personal property strictiy so called, it was not 
applicable to the claim. It was observed that the injury 
for which compensation was sought, was, in fact, the iiyury 
to the land, rendering it unable to produce certain crops, 
and thus causing it to be less profitable to the plaintiff 
than it would have been, had it not been iiyured by the 
defendant's act, and that an injury of this natiire cannot 
be regarded as an injury to personal property. It waa 
further remarked that the annual injury to the land 
would afford an annually recurring cause of action. 
The case was accordingly remanded for trial on the 
merits. 

A suit to establish a prescriptive claim to irrigation 
from a running stream, and for damages caused through 
the stoppage of the water by the proprietors of land^ higher 
up the stream erecting dams across it, is not governed by 
the limitation prescribed by this Clause, but by that 
applicable to suits for rights appertaining to real prop- 
erty, and for dcunages done to such property. Shunker 
Do88 V. Buddun Thakoor, W. E. 1864, p. 106 ; Oodoy- 
essuree Dabea v. Hurokishore Dutty 4 W. E. 107. 

In a suit to recover damages for loss of produce occasion- 
ed by the defendant's interference with the plaintiff's right 
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to the flow of water from a oanal, it was held by the Madras 
High Court that the olaim was not for damages for ii\jury 
to personal property within the meaning of Clause 2. The 
injury was not to personal property, but to an easement or 
incorporeal right attaching to real property ; and as there 
is no express provision in the Act for a period of limita- 
tion in eases of injury to real property, the Court held 
that if the property injured remained in the possession 
of the party directly affected by the injury, the period 
of sir years given by Clause 16, Section 1 of the Act would 
apply, but that the plaintiff's remedy would be lost if it 
were shewn that he had altogether ceased to have possession 
or enjoyment of the property for more than twelve years. 
It was further observed that an obstruction to a right of 
water such as was alleged, would be a continuing ii\jury 
giving rise to a &esh cause of action as fresh damage resulted 
from it. Viswambhara Rajendra Devu Oaru v. Saradhi 
Charana Satnantaraya Oaru^ 3 Mad. 111. On the author- 
ity of the three precediug oases, however, it may be 
questioned whether in this case also twdve years from 
the time when the easement was interrupted should not 
have been held to be the period within which a party ia 
possession might maintain a suit for damages. 

A suit for damages arising out of the tortious act of 
the defendant, a servant of the plaintiff, in not making 
payment of a sum of money which had been entrusted 
to him for a particidar purpose, is not an action for dam- 
ages to personal property within the meaning of this 
Clause, nor does it fall under the provisions of Clause 9, 
but under those of Clause 16 of this Section. Shaikh 
Amjud AH v. Si/tid AH Buksh, 2 W, R 122. Compare 
Radhanath DM v. Gobind Chunder Chaftetjec, 4 W. R. 
s. c. 19. 

In a suit for damages for injury to the reputation by 
the publication of a defamatory letter, the cause of action 
arises from the date of publication, and if the suit be not 
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instituted within one year from that time, it is barred by 
the provisions of this Clause. Ameer AH v. Mahomed Itndad 
Ally 2 Agra, 47. In the case of Robert 8f Charriol v. io;n- 
bardj 1 Ind. Jur. n. s. 192, Phear, J. said : — " The cause 
of action for injury to the reputation is complete once for 
all, when the defamatory matter is wrongfully published. 
If the party wronged is allowed to come into Court to 
vindicate his character the moment that it is aspersed, he 
cannot well be permitted again to come there for the same 
cause when time and circumstances have ripened the results 
into a more considerable or visible substance than was at 
first apparent or could have been anticipated." It would 
appear from the decision in this case, that limitation runs 
as regards damages for injury to the reputation, although 
the party wronged is not aware that he has been wronged. 
A in a letter to C, defames the character of B, who does 
not learn what has been written of him until more than a 
year from the time when A's letter was written and sent ; 
B's time for bringing an action will have expired before ho 
is aware that a cause of action has accrued. 

In a suit for damages for injury to the reputation cans* 
ed by a malicious prosecution in a Criminal Court, it has 
been held that the limitation prescribed by this Clause, 
must be taken to run from the date on which the plaintiff 
obtained his acquittal, and not from the time when the 
charge was preferred. Obedul Hossein v. Goluck Chunderj 
8 W. R. 443. So, in the case of Isrn^el Lubbay v. Abdool 
Rajah Lubbay ^ 3 Mad. Jur. 377, in which the plaintiff sued 
for damages sustained through a malicious prosecution 
instituted by the defendant, it was held by the Madras 
High Court that imtil the charges brought against the 
plaintiff were dismissed, the alleged injury was not com- 
plete, so as to afford a cause of action for malicious prosec- 
ution. But in the case of Ojoodhya Ram Sein v. Hur^ 
ree Narain MyUe^ 10 W. R. 308, in which the plaintiff- 
sought to recover damages resulting from a false and mali- 
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cious statement made by the defendant before a Magistrate 
in consequence of which criminal proceedings were taken 
against the plaintiflF, it was held by a Division Bench of 
the Calcutta High Court, that the plaintiff's cause of ac- 
tion must be taken to have arisen from the time when the 
defendant made the statement complained of, and not 
from the time when the proceedings in the criminal inves- 
tigation, which followed on the defendant's information, 
terminated in the plaintiff's acquittal and discharge. 

Some doubt has arisen as to the meaning to be given 
to the word " servants" as used in this Olause. In the 
unreported case of Kistomohun Roy v. Roop Chand Auddy^ 
decided on the 4th July, 1864, on a reference from 
the Calcutta Court of Small Causes, Peterson, J. said: — 
" There is nothing in the Clause limiting its operation to 
domestic or menial servants. I cannot see how the words 
* artizans or labourers' control or restrict the term * serv- 
ant,' or add the inference of * menial' or * domestic' ♦ ♦ ♦ 
I cannot understand that the word servants should be read 
otherwise than as appljring to all those cases in which 
the relation of master and servant exists, whatever the 
nature of the employment. In my opinion the word * ser- 
vants' must apply to all those between whom and some 
other person, there subsists a contract for service in consid- 
eration of wages ; for as the Act does not specify particul- 
ar classes of servants, it must apply generally to all, 
whether the service be that of a syce or a sirkar, provided 
there be a hiring for wages for some stipulated time." 

In the case of Nitto Oopal Ohose v. Mackintosh, 6 W. R. 
c. R. 11, the plaintiff sued for a balance of pay due to him 
as mookhtear of the defendant from April 1863, to Jime 
1865, at the rate of fifteen rupees by the month. The 
suit was filed on the 11th April, 1866. The defendant 
pleaded that the plaintiff's claim for all pay due up to the 
end of March 1865, was barred by limitation. In dispos- 
ing of this issue, the Judge of the lower Court said : — " By 
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Clause 2, Section 1, Act XIV of 1859, a period of one 
year from the time when the oause of action arose is applio- 
able to all suit by servants for the recovery of their wages. 
If the word ' servants' in the Clause cited, means all 
kinds of servants, then the plaintiff would not be entitled 
to recover pay for that period which is more than a year 
from the date of the institution of his suit. But the oir- 
cimistance of the word * servants' being used in connection 
with the words * artizans or labourers,' and the employment 
in the Clause of the word * wages,' lead me to think that the 
Clause was not intended to include any other class of serv- 
ants than the domestic or menial. The plaintiff being a 
mookhtear with the general powers of an agent for the 
defendant, his case I am of opinion is governed by Clause 
16, Section 1 of the Act, which prescribes six years as 
the period of limitation." On a reference to the High 
Court it was certified that the view taken by the lower 
Court was correct, in so far as it had decided that the 
suit was not barred by the limitation of one year. But it 
was intimated that if there was an engagement of the 
plaintiff under a distinct contract to pay him at the rate of 
rupees fifteen by the month, the limitation provided in 
Clause 9, and not that laid down in Clause 1 6, Section 1 
of the Act, would probably apply. Compare Jumna Per- 
shady, Bheem Sein^ 1 Agra, mis. 8. Similarly, it has 
been held that the word ' servant' as used in this Clause, 
applies to a servant ejusdem generis as * labourer or artizan,' 
and that a claim for salary by a manager of a Company, 
does not fail within the provisions of this Clause, but is 
governed by the three years' limitation provided in Clause 
9. MacLardtfs case, 2 Ind. Jur. n. s. 181. A tehsildar 
has similarly been held not to be a servant within the 
meaning of this Clause. Oroon Chund^r Mundul v. Roma" 
nath BiMieet, 10 W. E. 260. As to the wages of a gom- 
astah of an indigo factory, see Nobin Chunder Mozoomdar 
V. Kenny y 5 W. R. s. c. ». 
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Where it was verbally agreed between A and B that 
in oonsideration of the possession and use of B's land and 
of a third of the produce thereof, A should provide seed 
and labour, and cultivate the land, and A subsequently 
sued B for his share of the produce due under the above 
agreement, it was held by the Madras High Court that 
under their agreement, the parties stood towards one an- 
other in a veiy different relationship from that of employer 
and labourer, and that the period of limitation applicable 
to the suit was that of three years imder Clause 9, and 
not of one year under Clause 2. Andi Kotmn v. Venkata 
Subhaiyan, 2 Mad. 387. 

Where a servant is appointed on a fixed monthly salary, 
and there is no evidence to show that the salary is to be 
paid in advance, limitation as regards each month's pay 
must be taken to run from the time when it presumably 
became due, that is, frt)m the end of each month. Kali' 
churn Mitter v. Mahomed Soleem, 6 W. E. c. r. 33. 

The Clause applies only to suits for wages brought by a 
servant against the person liable as master in whose service 
he has been employed. It cannot be taken to bar a suit 
brought by one Government servant against another for 
the recovery of a sum of public money received by the 
latter as a disbursement on account of the wages of the 
former to whom he was legally bound to pay it over. 
Siva Rama Pillai v. Turnhull, 4 Mad. 43. 

Regulation V of 1822, of the Mtwiras Code, referred to 
in this Clause, confers upon the Collectors of the revenue 
in that Presidency, authority to take primary cognizance 
of claims to property distrained by landholders to enforce 
payment of their rent, and of questions arising between 
proprietors and cultivators respecting agreements for the 
occupation of lands. It also confers summary jurisdiction 
in cases of sudden and violent disputes respecting the 
occupancy, cultivation and irrigation of land. 
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Section 1, Clause 3, 

To suits to set aside the sale of any property. 

Limitation of one moveable OT immoveable, sold 

y®*""- under an execution of a de- 

Suits to set aside n r^' -i r>t t i 

, , , cree of any Civil Court not 

sales under deorees or ^ ^ 

for arrears of Govern- established by Boyal Charter 
ment Revenue, &0. whcu such suit is maintain- 

able ; to suits to set aside the sale of any prop- 
erty, moveable or immoveable, for arrears of 
Government Revenue or other demand recover- 
able in like manner ; to suits by a Putneedar or 
the proprietor of any other intermediate tenure 
saleable for current arrears of rent or other 
person claiming under him, to set aside the sale 
of any Putnee Talook or such other tenure sold 
for current arrears of rent ; to suits to set aside 
the sale of any property, moveable or immove- 
able, sold in pursuance of any decree or order 
of a Collector or other Officer of Revenue — the 
period of one year from the date at which such 
sale was confirmed or would otherwise have 
become final and conclusive if no such suit had 
been brought. 



Where a suit is brought not to set aside a sale in 
execution of a decree, either on the ground of irregular- 
ity or of other matters relating to the sale itself, but to 
invalidate certain deeds under colour of which the sale 
was brought about, as having been collusive and fi'aud- 
ulent, the provisions of this Clause will not apply. If 
the plaintiff in such a case prove his allegations of 
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fraud, the sale in exeoution may stcLnd as a sale of the 
rights and interests conveyed. But the rights and in- 
terests conveyed will in fact be nil^ and consequently the 
purchaser at the execution sale will have taken nothing 
under his purchase. Kishen Bullub Mahatab v. Roghoo 
Nundun Thakoar, 6 W. E. 305. 

Section 246 of Act VIII of 1859, regulates the inves- 
tigation of claims and objections to the sale of property 
attached in execution of the decrees of Civil Courts, and 
provides that the order which may be passed by a Court 
after such investigation, shall not be subject to appeal, 
but that the party against whom the order may be given 
shall be at liberty to bring a suit to establish his right 
at any time within one year from the date of the order. 
It will be seen that this rule of limitation, and the rule 
provided by the Clause imder notice, are not identical. 
Section 246 of Act VIII, fixes one year from the date of 
the order pronounced by the Court imder that Section as 
the period within which the party against whom the order 
has been passed may sue to set it aside. The Clause 
under notice prescribes a period of one year from the 
date when the sale in execution of a decree is confirmed, 
as the time within which a suit to set aside the sale may 
be brought. As the confirmation of an execution sale 
may not take place until some time after the date of an 
order passed under Section 246 rejecting a claim made 
to property seized in execution, it may happen that a 
suit to set aside the sale which would be in time under 
the provisions of this Clause, as brought within one year 
from the date of the confirmation of the sale, will, never- 
theless, not be in time under the provisions of Section 246, 
as not brought within one year from the date of the 
Court's order under that Section. This difference in the 
terms of the two enactments has been noticed by the 
Madras High Court in the case of SetUappan v. Saraf 
Singh f 3 Mad, 220. In this case the plaintiff had, under 

12 
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Section 246, daimed certain lands attached in execution, 
and his claim had been rejected. More them a year after 
the order of rejection, but within a year from the time when 
the sale of the lands was confirmed, he instituted a suit 
against the auction purchaser for recovery of possession, 
contending that under this Clause his suit was in time. 
But the Court held that the suit was barred. It was 
observed that the Clause only applies ' when the suit is 
maintainable,' and that a suit brought by a claimant whose 
claim has been enquired into and rejected under Section 
246 of Act VIII of 1859, cannot be maintained unless 
brought within one year frx)m the date of the order of the 
Court rejecting the claim. It was further remarked that 
there could be little or no doubt that an order imder Sec- 
tion 246 of Act VIII, is one of those orders referred to 
in Clause 6 of Act XIV of 1869. 

Section 247 of Act VIII of 1859, directs that where 
such daims and objections as might be competently 
brought imder Section 246 of that Act, are designedly 
and imneoessarily delayed, thfey shall not be entertained 
by the Court. Where a daim to property about to be 
sold in execution of a decree was made under Section 246, 
and investigation into the daim was refused under Section 
247, it was held that the daimtmt in bringing a regular 
suit, was not restricted by the terms of Section 246, to 
institute such suit within one year from the date of the 
order disallowing the investigation. These two Sections, 
it was said, cannot be read together to the effect of im- 
posing the same period of limitation in cases where 
investigation is refused, as is provided in cases where it 
is allowed, since a claim which has been enquired into 
and decided stands in a different position from one in 
which the Court has refused to make any enquiry, or pass 
any decision. 8yed Mahomed Afzul v. Kanhya Laly 2 W. R. 
263 ; Sreemutty Dossee v. Sheebanee Dabea, 5 W. R. 123 ; 
but compare, Purmonund Dutt v. Shaikh Khoda Bukshy 6 
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W. R. 213. In the case of Syed Mahomed Afzul, it was also 
held, that inasmuch as the plaintiff did not sue either to set 
aside the sale, or the order made under Section 247 of 
Act Vill, neither Clause 3, nor Clause 5, Section 1, Act 
XIV of 1859 could be applied. 

The rule of limitation prescribed by Section 246 of Act 
Vni of 1859 has no retrospective effect, and consequently 
cannot be applied to orders passed for the sale of attached 
property prior to the time when the Act came into oper- 
ation. Sreenath Roy v. Dwarkanath Roy, W. R. 1864, 
p. 237; Lokun Singh v. Deo Narain Singh, 3 W. R. 62; 
Muddun Mohun Tewaree v. Joykoomaree Beebee, 6 W. R. 
296 ; Kake Mohun Paul v, Bholanath Chakladar, 7 W. R. 
138 ; Ookool Ram Deb v. Ram Soondur Surma, 9 W. R. 
292. A having obtained a decree against B, attached 
certain lands, as the property of his judgment-debtor. 
C, the brother of B, claimed a right in the attached lands 
and asked for their release. The claim was rejected, C was 
referred to a regular suit, and the lands were sold in exec- 
ution of A's decree. The sale took place in 1858. In 
1861, C instituted a suit against the auction purchaser 
for recovery of possession. It was pleaded that he was 
out of time imder the provisions of Section 246 of Act 
Vin of 1859 ; but the Court held that as the order for the 
sale of the property had been made before that Act was 
passed, it could not be said to be an order imder the Sec- 
tion referred to, and consequently was not subject to 
the limitation provided by that Section. Venkatanaru v. 
Akkamma, 3 Mad. 139. It was further observed in this 
ease that the limitation prescribed by Section 246 of 
Act VIII, is only applicable in cases in which the pro- 
cedure provided by that Section has been adopted. 

Where a claim to certain lands attached in execution 
was not rejected, — ^the Court making no enquiry and pro- 
nouncing no decision as to whether or not the lands were in 
the possession of the party against whom execution was 
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sought, as his own property, but simply directing the 
sale to proceed subject to the daim made, — ^it was held by 
the Calcutta High Court that a suit by the claimant to 
establish his right to the lands, might under Clause 12, 
Section 1, Act XIY of 1859, be brought at any time with- 
in 4iwelve years from the date of his dispossession. It 
was observed that in such a case there was no legal order 
or decision under Section 246 of Act VIII, which bound 
or affected the plaintiff, or which he was under any ne- 
cessity to set aside, and that the Clause under notice did 
not apply to the case, since as the plaintiff was no party 
to the decree he could not be affected by the sale which 
was only of the interest which the judgment-debtor posses- 
sed in the lands. Athuroonnissa v. Rughoonath Banerjee^ 
W. E. 1864, p. 322 ; Troyluckhonath Ghose v. Monohur 
KJian^ 4 W. E. 35 ; Majedu Beebee v. Eutnessur KoondoOj 
7 W. E. 252 ; RqjaNursingh Deb v. Doorgaram Roy, 11 W. 
E. 134. 

Where no claim has been made to property attached 
in execution of a decree, and the attached property has 
been sold, and the purchaser is resisted or obstructed in 
obtaining possession, it is provided by Section 269 of 
Act VIII of 1859, that if such resistance or obstruction 
shall have been occasioned by any one, other than the 
defendant, claiming right to the possession of the property 
sold as proprietor or under any other title, or if in deliv- 
ery of possession to the purchaser, any person so claim- 
ing shall be dispossessed, the Court on the complaint of 
the purchaser, or of such claimant, if made within one 
month frovd the date of such resistance or obstruction, or 
of such dispossession, shall enquire into the matter of the 
complaint, and pass such order as may be proper in the 
circumstances of the case, which order shall not be subject 
to appeal, but the party against whom it is given, shall 
be at liberty to bring a suit to establish his right at any 
time within one year from the date thereof. 
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There have been conflicting decisions as to what mlo 
of limitation applies where a party dispossessed under 
a Bale in execution of a decree makes no * complaint' 
under Section 269 of Act YIII, within a month from 
the date of dispossession, but subsequently sues, not to 
set aside the sale, but to have his rights declared and 
for recovery of possession. In the case of Golam Nh' 
jee V. Beebee Suboorun, 2 W. E. 55, Steer, J., observed 
that where a purchaser at an execution sale has applied 
to the Civil Court to be put into possession, imder Section 
264 of Act Vm, of the purchased property, and has 
through the intervention of the Court acting imder the 
provisions of that Section actually obtained possession, 
and has ousted a party who had before been in possession, 
the latter is bound, if he desires to establish his title to 
the property from which he has been dispossessed, to 
bring his suit within one year from the date of the 
Court's order giving delivery of possession to the pur- 
chaser. He further observed that " a party dispossessed, 
or sought to be dispossessed imder a sale in execution of 
a decree has a right under the provisions of Section 269, 
Act YIII of 1859, to ask for the protection of the Court 
to restrain the purchaser from dispossessing him ; but if 
his opposition be set aside and the purchaser be put into 
possession, he must bring his regular suit to establish his 
titie to the property from which he is dispossessed, within 
one year from the date of the order by which he is dis- 
possessed. If a claimant who resists the entry of a 
purchaser into property which the purchaser alleges he 
has bought under a decree, must, upon the Court's decid- 
ing that he has no right to resist, bring his suit within 
a period of one year, so, a fortiori^ must a party who 
stands by and allows the purchaser without resistance to 
take possession of his purchase. For although Section 
264, Act VIII. of 1859, does not say that a party ousted 
by an order of delivery passed by the Civil Court, must 
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sue for the establishment of his title within one year from 
the date of dispossession under the Court's orders ; still, 
a party who tacitly permits himself to be put out of pos- 
session cannot be in a better position as regards the time 
when he ought to bring his suit to recover possession, 
than he who openly, though unsuccessfully, resists the 
right of the purchaser to deprive him of possession." 

In the case of Ramgopal Roy v. Nundogopal Roy^ 4 W. 
R. 42, the plaintiflF sued to set aside a sale of land in 
execution of a decree, so far as regarded the plaintiff's 
share. It appeared that he had notice of, and was by 
his own admission dispossessed under colour of the sale 
which purported to be a sale of the property of the 
judgment-debtor. He sued expressly to set aside the 
sale, and it having been found that more than a year had 
elapsed from the date of the sale, the suit was dismissed 
by the lower Court as barred by limitation. From this 
decision, the plaintiff appealed on the ground that his 
suing to set aside the sale was a mere verbal error, and 
urged that as in reality only the rights of the judgment- 
debtor had been sold, there was no occasion to set aside the 
sale, since all that he claimed was his own share of the pro- 
perty. The Court, Trevor and Campbell, JJ. in giving 
judgment, expressed themselves to the following effect. 
" The question is whether a man dispossessed by a Court 
imder a sale in execution of a decree must sue within 
one year to reverse the sale proceedings, or whether he can, 
under the ordinary law, sue for possession of the property 
any time within twelve years from the accrual of his cause 
of action. The object of the law is to give security to 
titles, by providing that a man who wishes to dispute the 
acts of the Court must sue within one year. The test to be 
applied, therefore, is, was or was not the act of the Court 
the cause of the plaintiff's action. We think, that if it 
be shown that in fact the property was actually taken, 
and the plaintiff dispossessed by the Court, whether the 
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Court was right or wrong, the injured party must sue 
within one year ; but if this be not shewn, if according 
to the old loose practice a mere nominal and not a real 
possession was given, — as, for example, if the plaintiff 
was out of possession and not injured by the act of the 
Court,— or if again the purcheiser otherwise than through 
the Court dispossessed the plaintiff, — then the plaintiff 
may, under the ordinary law, sue at any time within 
twelve years trom the date when his cause of action, 
whatever that may be, arose, since under such circum- 
stances, the sale, or any dispossession by the Court, 
imder the sale, is not the cause of action." 

The views set forth in the last two cases cited, were 
considered by a Full Bench in the case of Pert ah Ch under 
Chotcdhry v. Brojolall Si/taha, 7 W. R. 253. In tliis case 
it appeared that the right and interest of A, a judgment- 
debtor, in certain lands, had been sold in execution of a 
decree. In granting a certificate of the sale under Section 
259, Act VIII of 1859, it was erroneously recited that the 
right and interest of B, as well as of A, had been sold under 
the decree, and in giving possession under Section 2G4, 
notice was given to the occupants of the lands that the 
right and interest both of A tmd B had been transferred to 
the purchaser. B did not at once under Section 269 of Act 
VIII, seek to dispute the sale but subsequently brought a 
suit for confirmation of his title, and to recover possession 
of the lands from which he had been dispossessed. It was 
contended for the defendant that the plaintiff's suit, 
although not formally brought to set aside the sale of his 
right and interest in the property, was substantially brought 
for that purpose, since he could not be put into possession 
until the sale was set aside, and that, as the suit had not 
been brought within one year from the date of the pro- 
ceedings imder Section 204, Act VIII of 1859, it was 
barred by the provisions of Section 209 of that Act, and also 
by the terms of the Clause under notice. But it was held 
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that as the Clauao appKes only to suits to set aside 
sales, and not to suits for setting aside certificates of 
sales, and as, in fact, although the certificate stated other- 
wise, the right and interest of A alone in the lands, had 
been sold, it was competent for the plaintiff in a regular 
suit for confirmation of title and recovery of possession, 
to show what the sale really was, and that the certificate 
was erroneous ; and that the period of limitation for such 
a suit was twelve years under Clause 12, Section 1 of 
the Limitation Act. "With reference to the plea that 
the suit was barred under Section 269 of Act VIII 
the Court observed: — "It is contended on behalf of the 
defendant that, according to the decision of Mr. Justice 
Steer in the case of Sheikh Golam Najecj the plaintiff 
had no right, when he was dispossessed by the notice 
given to the ryots that his interest had been sold, to lie 
by, and that he ought, under Section 269, Act VIII 
of 1859, to have complained of his dispossession to the 
Court by which the decree was executed; and that if he 
did not do so, he would only have the same period fix>m 
the date of dispossession to bring his action as he would 
have had under that Section from the date of the order 
if he had complained under that Section, and the Court 
had decided against him, L e,y one year. We are of opini- 
on, that the plaintiff was not bound to complain under 
that Section. If he was bound to complain, and has only 
the same time to bring Ids suit as he would have had if 
he had made his complaint, the period of limitation would 
seem to be one month from the date of dispossession, for 
Section 269 requires the person who is dispossessed, if lie 
intends to make a complaint, to make that complaint 
within one month from the date of his having been dis- 
possessed. Mr. Justice Steer does not say that he would 
be bound by the period of one month, but by the period 
of one year from the time of his dispossession. The peri- 
od of one year fixed by Section 269, is not to date from 
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the time of diflpossesaioii, but from the time of the order 
made upon the complaint. Where no oomplaint is made, 
there can be no order, and it would be impossible to ascert- 
ain whether the suit was brought within one year from the 
time at which the order would have been made, if a com- 
plaint had been preferred; and there is no reason for 
saying that if there is no order from which the yecur is 
to date, the i)eriod of one year must be reckoned from the 
date of the dispossession, instead of from the date of the 
order, which, if a complaint had been made, must have 
been subsequent to the dispossession, and in some cases 
a considerable time after it. It therefore appears to us 
that to this extent the ruling of Mr. Justice Steer is not 
correct, and that a party is not bound to make an appli- 
cation imder Section 269, unless he pleases. If he chooses 
to make an application, and a decision against him is passed 
upon that application, he is not entitled to appeal against 
the order ; but if he does not choose to apply to the Court 
which is executing the decree for a summary decision, but 
prefers to bring a regular suit in ordinary course, then 
the period of limitation prescribed by Clause 12, Section 
1, Act XrV of 1859 is the period by which he is bound." 
With reference to the decision of Trevor and Campbell, 
J J. in the case of Bamgopal Roy^ the Court frirther observed 
that ^' all that that case decided was, that when a man is 
dispossessed by a Court under a sale in execution of a 
decree, he must sue within one year to reverse the sale pro- 
ceedings. The facts of that particular case are not suiSo- 
iently detailed to enable the Court to say precisely what 
was intended. If a person makes an application under 
Section 269 of Act VIII, and the Court in which his 
application is made, decides against him by holding that 
he was properly dispossessed, that may be said to be a dis- 
possession by the Court, and if that was what was meant 
by a dispossession in the case referred to, then the decision 
was right. But the case would not fall within Clause 3 of 
13 
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Section 1 of Act XIV of 1859, but within Section 269 of 
Act VIII of 1859." To the same eflfect, see also Jodoonath 
Oliowdhry v. Radhamonee Dossee^ 7 W. E. 256. 

In accordance with these views, it has been held in 
the more recent case otKripanath Roy v. Nitokake Dabea^ 

8 W. R. 358, that a third party is not bonnd by any law 
to come forward and nrge his claim to lands advertised 
for sale in execution of a decree. Nor is it obligatory 
on him to sue for recovery of possession, within one year 
from the date of the delivery of possession to tiie auction 
purchaser. Compare Radha Koonwar v. Janokee Koonwar^ 

9 W. R. 199 ; Chinganarain Behutta v. The Collector of 
Midnapore^ 6 W. R. 47 ; Kinoo Doss v. Roghoonath DosSy 
4 W. R. 34. 

A mortgagee's right or lien is not afltected by an execu- 
tion sale of the rights and interests of the mortgagor in 
the property mortgaged, and the limitation provided by 
this Clause wiU oonsequently not apply to a suit brought 
by tiie mortgagee to enforce his mortgage lien against the 
auction purchaser. Roushun Singh v. Rai Purdimun Kishen^ 
1 Agra, 111. An attachment of certain lands having been 
made in execution of a decree for rent, A intervened, 
claiming the lands attached as having been mortgaged to 
Himself. He waa directed by the Collector to bring his 
daim, if he had any, imder Section 269 of Act VIII, 
which, however, he failed to do. The sale of the lands 
having taken place, and the auction purchaser having 
entered into possession, A brought a regular suit to 
establish the validity of his mortgage. It was contended 
for the defendant, that the suit was barred, as not 
brought within one year from the date of the Collector's 
order rejecting A's claim. But the plea was overruled. 
The Court said: — "We do not think that this suit is 
barred. ITie Collector passed no order upon the plaint- 
iff's petition before the sale took place, but told him 
to proceed under Section 269 of Act VIII, after the sale 
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had taken place, should his possession he disturhed hy the 
auction purchaser. The plaintiff made no opposition 
under that Section. He was not bound to do so, and his 
omission to do so, does not bar his right to bring the 
present suit, within the period permitted by Act XIV of 
1859 for the institution of suits of this nature. Had he 
filed an objection under the said Section, and it had been 
adjudicated upon, he would have been bound to have 
brought a suit to set aside the order within a year from 
its date. But in the absence of any such adjudication, 
the time for bringing the suit is not limited to one year." 
Radhanath Bannerjee v. Jodoonath Singh^ 7 W. R. 441. 

The ruling of the Bombay High Court in the case of 
Krishnaji VUhmnath Jo%i v. Mukund Chimanshety 2 Bom. 
19, was opposed to the views expressed by the Full Bench 
of the Calcutta High Court in the case of Pertab Chun-' 
der Choicdkry above cited. Separate judgments had been 
obtidned by A and B against C. Certain lands belonging 
to C were attached and sold at the instance of A in 
execution of his decree, and were purchased by D who 
thereupon took possession. The same lands were afber^ 
wards sold in execution at the instance of B, the other 
decreeholder, and were purchased by E, who then 
obtained possession, dispossessing D. In a suit by D 
against E for recovery of possession, the defendant pleaded 
that as the suit was not instituted within one year from 
the date of the dispossession, it was barred under this 
Clause. The plea was held good. In giving judg- 
ment, the Court said: — "The question is whether 
the suit, being to set aside a saky comes within Clause 
3, or Clause 12 of Section 1, Act XIV of 1859. In 
construing the provisions of the Limitation Act, we 
must look to those of Act VIH of 1859. Sections 246 
and 247 of that Act prescribe how and when claims and 
objections to sales of attached property are to be made 
and investigated. The time limited by the latter part 
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of Section 246 for a person whose claim under that Section 
has been disallowed, to bring a suit to establish his right, 
is the period of one year from the date of the order passed 
by the Court under that Section. In the present case 
the plaintiff has not followed the course prescribed in 
Section 246, but he was at liberty under Clause 3, Section 
1, Act XTV of 1859, to bring his suit within one year 
from the date of sale. We are of opinion that the pre- 
sent is a suit to enforce the same right which would be 
enforced by the suit referred to in Section 246 of Act 
VJLLl. We must construe the Acts in pari materid. We 
cannot therefore do otherwise than come to the conclusion 
that the present suit foils within the provision in Clause 
3, Section 1, Act XIV of 1859, and ought to have been 
brought within one year. That being so, and because 
there is thus a special provision of the Act applicable to 
the case, we hold that Clause 12, Section 1, Act XIV of 
1859 does not i^ply. There is another reason for com- 
ing to this conclusion. The sale under a deoree is an 
important matter. It has greater effect than an ordinary 
sale, and the Legislature may have thought that a shorter 
period ought to be allowed for impeaching it." 

But this decision has been expressly overruled by the 
same Court in the more reoent case of Lalchand Ambau- 
da8 V. Shakharam mlad Chandrabhaiy 5 Bom. a. c. 139. 
In this case the plaintiff's tenant had been ejected from 
a shop belonging to the plaintiff, under a sale in execu- 
tion against a third party. The plaintiff made no appli- 
cation to the Court either under Section 246 or 269 of Act 
Viii to prevent or to set aside the sale. It was held 
by the Bombay High Court, that he was not bound to do 
BO, but was entitled, under Clause 12, Section 1 of the 
Limitation Act, to bring a regular suit to establish his 
title, and recover possession, at any time within twelve 
years from the date of the dispossession. The Court 
observed :— " Qause 3 of Section 1 of Act XIV of 1859 is 
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in terms applicable only to suits to set aside the sale, and 
the oonduding words appear to show that it should be 
oonstmed strictly. They are — * the period of one year 
from the date at which such sale was confirmed, or would 
otherwise have become final or conclusiye if no such suit 
had been brought.' These words are inapplicable to a 
suit where the dispossession is the cause of action, and it 
may not have taken place till some time after the sale 
was confirmed. They seem to refer to a suit by a party 
to the suit in which the execution issued, or by the pur- 
chaser, who are boimd by the confirmation of the sale, 
and not to a suit by a person not bound by it ; and al- 
though, looking at Sections 256 and 257 of Act VIII of 
1859, suits of the former description are likely to be rarely 
brought, they may sometimes occur. When we decided the 
case of Kriahnqji Vishmnath Josi, we thought it was not the 
intention of the Legislature to provide for these cases by 
Clause 3, Section 1 of Act XIV of 1859, and that suits 
to recover property the title of the defendant to which 
rested upon a sale in execution of a decree, and where the 
sale, though not in form sought to be set aside, was 
sought to be rendered totally inoperative, were contem- 
plated ; and in coming to this conclusion, we were influ- 
enced by a consideration of the means afforded by Act 
Vill of 1859 for determining whether the property was 
liable to be sold in execution of the decree, and of the 
diminution of price which must arise from the imcertainty 
of the title, and the possibility of the property being 
claimed by a third person at any time within twelve years 
from the taking possession under the sale. We are now, 
however, of opinion that this conclusion cannot be sup- 
ported, and that the decision must be considered as over- 
ruled." 

As to the limitation to be applied in a suit by a rever- 
sioner to set aside a sale in execution of a decree against 
a Hindoo widow in possession of the estate of her deceased 
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husband, reference may be made to the oases of Doorga 
Churn v. Kassee Ohunder Moitree, 2 Hay, 646 ; Ramlall 
Sirkar v. Oreesh Chunder LahooreCy 1 W. E. 145 ; Moheti' 
dronath Bose v. 8yi(d Anieer AH, 2 W. E. 271. 

Sales of land for arrears of Q-ovemment revenue were 
formerly regulated by Act I of 1845, under Section 24 of 
which it was provided that suits to set aside such sales 
should be brought within one year from the date when 
the sale would otherwise have become final. Act I of 
1845 was repealed, but re-enacted with modifications, by 
Act XI of 1859. Section 33 of the latter Act allows a 
period of one year from the time when the sale becomes 
final under Section 27 of the Act, for bringing a suit to 
annul a sale made under the Act. The sale of moveable 
property for arrears of Q-ovemment revenue is provided 
for by Section 44, Regulation XIV of 1793. 

Where a subordinate tenure is sold in satisfaction of a 
decree, it has been held that a suit to set aside the sale 
must under this Clause be brought within one year from 
the date of the confirmation of the sale, and that no 
exemption from the rule of limitation can be allowed 
under Sections 9 and 10 of the Act, in favour of a party 
who without alleging that he was fraudulently kept in 
ignorance, pleads that he was not aware that the sale had 
taken place. Bajkissen Mookerjee v. Gossain Bass Sha/My 
1 W. K 213. 



Section 1, Clause 4 

To suits to set aside any attachment, lease, or 

Limitation of one year. transfer of any land or in- 

Suits to set aside attach- tcrcst in land by the Reven- 

ments, Ac by Revenue ^^ Authorities for arrears 

Aotbonties for arrears of 

Qovermnent Eevenuo. of Government Eevenue, or 



Digitized by 



Google 



Section 1, Clause 4. 103 

to recover any money paid under protest in 
satisfaction of any claim made by the Revenue 
Authorities on account of arrears of revenue or 
demands recoverable as arrears of revenue-^one 
year from the date of such attachment, lease, or 
transfer, or of such payment as the case may be. 



The suits intended by this Clause appear to be suits 
brought directly against the Government. Where money 
deposited under Section 15, Act XI of 1859 by A, a co- 
sharer in a joint estate, to protect the estate £rom sale, has 
been applied by the Collector in payment of revenue 
falling due by B, another co-sharer, in respect of his 
ahare of the estate, a suit by A against B for reimburse- 
ment is not governed by the limitation provided in this 
Clause. Boykuntnauth Bhooya v. Eammuih Bhooya^ 4 
W. E. 8. c. 9. 

A judgment-creditor having seized certain lands in 
Chota Nagpore in execution of a decree, A appeared 
and claimed them as his. He established his right, 
and the property was ordered to be released. As, how- 
ever, it appeared to the Deputy Commissioner that a 
smaller amount of revenue was being paid to Government 
for the lands in question than was legally payable, he 
passed an order, that from the date of the attachment 
of the lands, A should pay the Government revenue 
at a higher rate. A being dissatisfied with this order, 
appealed to the Conmiissioner, by whom, on the 25th 
April, 1861, the order was confirmed. From that time, 
A paid the Government revenue at the higher rate. 
•But on the 5th July, 1864, he instituted a suit to set 
aside the order of the Commissioner, and to recover the 
money paid by him in compliance therewith, in excess of the 
rate at which he had previously ptud. The lower Courts, 
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considering the suit to be one for the recovery of money 
paid under protest in satisfaction of a claim made by the 
Eevenue Authorities within the meaning of the Clause 
under notice, held that the plaintiff's claim was bcured as 
not having being brought within one year fix>m the date 
of such payment. On appeal to the High Court, Seton- 
Earr, J., was of opinion that although there was nothing 
to show that at the time of tendering the payment in 
each year a formal protest was made by tiie plaintifl^ still 
the objection originally made to the Deputy Commissioner 
against payment, and the subsequent infructuous appeal 
to the Commissioner must be taken as equivalent to a 
protest. He observed that "an appeal to the higher 
authority set over the authority which disallows any re- 
quest, is a native's way of protesting. It is his mode of 
attempting to vindicate his rights, and what he does when 
the attempt has failed may be said, looking to native 
modes of thought and action, to be done under protest." 
Recognizing tiie plaintiff's payments to have been made 
under protest, the learned Judge was of opinion that the 
plaintiff could only recover the money so paid for one 
year previous to suit, but that he might sue to set aside the 
order of the Revenue Authorities of which he complained, 
and be allowed six years under Clause 16, Section 1, Act 
XIV of 1859, for bringing his suit, no specific period of 
limitation having been provided for a suit of that nature. 
Macpherson, J., concurred in the view that the plaintiiSs' 
suit to set aside the order complained of, might be brought 
at any time within six years from the date of the order ; 
but was of opinion that no part of the claim for the re- 
covery of the revenue paid in excess of the amount 
admitted to be due could be maintained, on the general 
principle that a suit will not lie to recover money paid td 
a person who has committed no fraud or extortion, and 
bp a person fully aware of all the feujts and groimds on 
which the money was paid. He observed : — " Although 
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this money has been paid in satisfaction of a claim made 
by the Revenue Authorities on account of revenue, it has 
not, in my opinion, been paid under protest within the 
meaning of Clause 4, Section 1, Act XIV of 1859. The 
appeal to the Commissioner is the latest indication on the 
record of any protest, and I do not understand on what 
principle it can be held that money paid annually for 
three years after an order has been made by the Reve- 
nue Authorities, can be said to be money paid imder 
protest, when there is no evidence of actual protest, and 
when the suit brought more than three years afterwards 
to set aside the order complained of, might have been 
instituted the day after that order was made.'' Kehul Bam 
V. The Government, 5 W. R. 47. 



Section 1, Clause 5. 
To suits to alter or set aside summary decis- 

Lunitationofoneyear. i^^^ and OrdorS of any of 
Suits to set aside sum- ^^^ ^ivil CourtS UOt estab- 

mary decisions, Ac. lishcd by Royal Charter, 

when such suit is maintainable — the period of 
one year from the date of the final decision, 
award, or order in the case. 

The * final decision, award, or order in the case' intend- 
ed by this Clause, is the final decision, award, or order of 
a Court having competent jurisdiction to determine the 
case finally. Where a Court having competent jurisdic- 
tion has passed an order agcdnst which the law allows no 
appeal, limitation will run from the date of such order, 
and not from the date of the order of a superior Court, 
declaring that no appeal will lie. Okemonnissa v. Buldeo 
Narain Singh, 7 W. R. 151. 
14 
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It has been held that this Clause applies to suits to 
set aside summaiy orders passed in execution, before Acts 
Vill and XIV of 1859 were enacted. Ahaan Alt v. Basii 
Ally 2 Agra, 198. Certain lands having been attached under 
a decree, A, a third party, claimed them as his, imder a deed 
of sale. The Court enquired into his claim, and finding the 
assignment to be fraudulent, ordered the property to be sold 
imder the decree. A suit was thereafter instituted by A to 
set aside the sale. It was contended that as the adjudica- 
tion in the execution proceedings had taken place before 
Act Vill of 1859 was passed, these proceedings must be 
held to be governed by the law then existing, imder which 
the only question for the Court to determine was, whe- 
ther the judgment-debtor was, or was not, in the actual 
or virtual possession of the property in dispute, and which 
conferred no right to deal with any question of title aris- 
ing in the case, except for the purpose, and to the extent 
of deciding that notwithstanding the claim made, the sale 
should proceed. And it was argued that as nothing was 
conveyed to the purchaser or guaranteed to him by 
the sale beyond the rights and interests of the party 
boimd by the original decree, the suit should be re- 
garded simply as a suit for the recovery of immoveable 
property, and so governed by the ordinary twelve years 
rule of limitation. The High Court, however, decided 
that the order of the Judge was a summaiy decision with- 
in the meaning of this Clause, and that A's suit, not hav- 
ing been brought within one year from the date of that 
order, was barred. Shaikh Khyrut AH v. Khw^ruck Dharee 
Singhy Marsh. 620. 

A, a decree-holder, applied for the attachment of cert- 
ain lands in execution of his decree, as being the prop- 
erty of his judgment-debtor. On objection by B, a third 
party, an order was passed under Section 246 of Act 
VIII releasing the lands from attachment. It was held 
that whether the order was rightly or wrongly made by 
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the Court, it was binding upon A, who must bring a 
reguhir suit to establish his right within one year from 
the date of the order. Juggoo Lai Upadhya v. EkbalooH" 
nimij 7 W. R. 456. Compare Pumianmul Dutt v. Shaikh 
Khodc Buksh, 5 W. R. 214. 

When, under Section 246, Act VTEI of 1859, property 
which has been attached is ordered to be released, the 
order is made with reference merely to the particular 
claimant who has obtained the order. It is not to be 
regarded as a general decision that the property does not 
belong to the judgment-debtor, by which parties who 
were not before the Court when the order was passed can 
be bound. Itnam Bandi Begum v. Mahonied Klmn^ 8 W. 
R. 27. A holding a decree against B, attached certain 
lands as the property of B. claimed the lands as 
his, and they were released to him by an order passed 
imder Section 246 of Act VTEI. Subsequently, B 
brought a suit against C to have his right to the lauds 
declared. It was held by the Court of first instance that 
B was bound by the order passed under Section 246, aud 
ought therefore to have brought his suit within a year 
from the date of that order. But the High Court was 
of opinion that as the order was not made as between B 
and C, but only as between A and C, B's rights could 
not be affected by it, and that he was consequently en- 
titled to bring his suit within the ordinary period of 
limitation. Nitta Kolita v. Bishnuram KolitUy 2 Ben. 
AP. 49. 

Certain lands having been attached by A in execution 
of a decree against B, C under Section 246 of Act VIII, 
claimed them as his, and obtained an order for their 
release. Subsequently, B sold the same lands to D, who, 
thereupon, sued C for possession. D's suit not being 
brought within one year from the date of the order for 
the release of the lands, it was pleaded that the claim was 
barred by the provisions of Section 246 of Act VIII, and 
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by this Clause. But it was held by the High Court that 
under Section 246, the Court executing the decree could 
not decide any question of title between C, the claimant, 
and B, the judgment-debtor ; consequently that B, and D 
claiming through B, were in no way aflfected or bound 
by the order passed for the release of the lands, except 
in so far as the conduct of B in keeping quiet, and allow- 
ing the property to be released on C's application without 
opposition, might afford evidence against him and against 
D claiming through him. It was further held that as the 
suit was not in fact brought to alter or set aside the order 
passed imder Section 246, neither the provisions of that 
Section nor those of Clause 5, Section 1 of the Limitation 
Act were applicable to the case. Bhyrub Lall Bhukut v. 
Meer Ahdool Hossein, 8 W. R 93. 

Where the rights and interests of one of three brothers 
ef a joint and imdivided Hindoo family had been sold in 
execution of a decree obtained against him personally, a 
suit brought by the other two brothers, not to set aside 
the order under which the sale took place, but to recover 
possession of their share of the joint estate, the whole of 
which had been taken by the purchaser at the execution 
sale, was held not to be barred by the provisions of this 
Clause, or of Section 246, Act VIII of 1859. Lalla Be- 
haree Lai v. Lalla Modho Pershad, 6 W. R. 69 ; Athur* 
oonnissa v. Rughoonath Bannerjee^ W. R. 1864, p. 322. 

On attachment of certain property in execution of a decree 
obtained by A against B, C and D intervened, each separ- 
ately claiming the property as his. C's claim was reject- 
ed, and the property was ordered to be sold ; but D's claim 
was admitted, and the property was released in his favour. 
After the lapse of more than a year fix)m the date of the 
order disallowing his claim, C sued D for recovery of the 
property. D pleaded limitation. On appeal to the High 
Court, it was held by L. S. Jackson, J., that as after 
making the order rejecting C's claim, the Court did not 
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go on to sell the property, the order of the Court was not 
a binding order as between C, the claimant, and A, the 
execution creditor, and decided no question of right between 
C and D the other claimant, and that, therefore, C was 
not bound by it so as to be obliged to bring his suit to set 
it aside within one year. The correctness of this view seems 
to have been doubted by Markbt, J., who, however, refer- 
ring to the terms of the orders passed by the Coiui in deal- 
ing with the two claims, was of opinion that C's claim 
had not, in fact, been enquired into, and consequently 
that the limitation of one year was not applicable to 
the case. Rajah Nurshigh Deb v. Doorgaram lioy^ 11 
W. R. 134. Compare the cases cited mpra^ p. 92. 

It may be noticed here that it has been held by a Division 
Bench of the Calcutta High Court, that the extension of time 
given under Section 11 of this Act to minors, will apply to 
and modify the provisions of Section 246 of Act VIII which 
require that a suit to set aside an order made under that 
Section should be brought within a year. Annndnafh Roy 
Ch&icdhry v. Huro Soonduree Chowdhrain^ 3 W. R. 8. It 
was held in this case that the plaintiff who was a minor 
at the date when the order was passed, might sue to set 
it aside at any time within a year from the date of his 
majority. 

In default of an application made within one month 
under Section 230 of Act VIII of 1859, by a person dis- 
possessed of immoveable property in execution of a de- 
cree, it has been held that a regular suit for recovery of 
possession would not be barred if brought within twelve years 
from the date of dispossession. Kinhen Sootidur Talook- 
dar V. Fakeerooddeen Mahomed^ W. R. 1864, p. 61. 

A claim to immoveable property is not barred imder 
this Clause, by reason that it has not been brought with- 
in one year from the date of a proclamation issued imder 
Section 7 of Regulation V of 1799, since the provisions of 
that Section relate only to moveable property. Shib Ram 
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Lall V. Rajcootmr Mitter, 6 W. E. 48. Where a Judge's 
order relating to the landed property of a person dying 
intestate, is made without jtirisdiction, it has no legal oper- 
ation, and cannot be taken to be a summary order within 
the meaning of this Clause. Augudh Nath v. Door g a Oir^ 
1 Agra, 241. 

A suit merely to set aside a simimary decision under 
Act XIX of 1841 as to the right of possession, ought 
imder this Clause to be brought within one year from 
the date of the decision which is sought to be set aside. 
Greedharee Doss v. Nundo Kissore Dutt, 2 Hay, 633. But 
a regular suit to establish a title to, and to be put in 
possession of ancestral property, in respect of which an 
application under Act XIX of 1841 has been disallowed, 
does not require, under this Clause, to be instituted with- 
in one year from the time when the appKcation was re- 
jected, but may be brought at any time within twelve 
years from the date when the cause of action arose, 
since a decision under Act XIX simply rules the 
right of possession, and is no bar to a regular suit, 
either by an unsuccessful applicant, or by a party 
evicted under it from possession. Momeedoonnissa v. Ma* 
homed Aliy 1 W. R. 40 ; Kanye Deyee v. Bipro Persh(i4 
MyteCy 1 W. R. 341 ; Loknarain Singh v. Ratiee Myna 
Kooevy 7 W. R. 199. In the case of Momeedoonnissa^ it 
was observed that where the Judge to whom an applica- 
tion under Act XIX of 1841 is made, refuses to enter- 
tain it, and refers the applicant to a regular suit, without 
even citing the defendant, his order is not such a decision 
or award as requires, vnthin the meaning of this Clause, 
to be contested within one year. See also Radha Kissoree 
Dossee v. Outhee Kissen Sirkar, W. R. 1864, p. 272. An 
order passed under Act XX of 1841,* does not estab- 
lish a will incontestibly as against the whole world, or 
prevent its being impeached in a regular suit. A daughter 
* Rei>ealed by Act XXVll. of 1860. 
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claiming as heiress at law may sue in the Civil Court at 
any time within twelve years from the date of her father's 
death to establish her title to the possession of his lands, 
and to set aside an adverse will in respect of which a 
certificate had been granted under Act XX of 1841. 
Clause 5, Section 1, Act XIV of 1859 is no bar to such a 
suit. Sahoohra Beebee v. Azeemoollah KhaUy W. R. 1864, 
p. 227. Where a party who applies for a certificate imder 
Act XXYII of 1860, fails to get it, and thereupon seeks to 
set aside the order rejecting his application, he must 
bring his suit within one year from the date of that order. 
But if he does not care to disturb the order, a suit brought 
by him to obtain possession of the property of the deceased 
upon proof of his title, is not barred by reason that it is 
not brought within one year from the date of the order. 
Koylmh Monee Dabea v. Kalee Prossonno Mookerjee, 8 
W. E. 126. 

Where a claim for arrears of rent has been dismissed 
imder Section 77, Act X of 1859, upon the intervention 
of a third party, a regular suit for a declaration of the 
plaintifiTs title to the lands in respect of which the rent 
had been claimed is not barred by the provisions of this 
Clause, by reason of its not having been instituted with- 
in one year from the date of the decision in the rent case. 
Kundurp Narain Singh v. Bundoo Ram SeiUy 3 W. R. x. 6. 



Section 1, Clause 6. 
To suits brought by any person to contest the 

Limitation of three years. jUSticC of ED award whlch 

Soita to contest certain shall havc been made under 
^^^^' Regulation VII. 1822, Reg- 

ulation IX. 1825, and Regulation IX. 1833 of 
the Bengal Code, or to recover any property 
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comprised in such award — the period of three 
years from the date of the final award or order in 
the case. 

The enactments referred to in the text, regulate and 
define the powers to be exercised by the Revenue Authori- 
ties in the settlement of lands &c., and vest them with 
judicial cognizance in certain suits and clcdms relating to 
lands &c. 

The provisions of this Clause to the effect that posses- 
sory awards under the Regulatiojis cited shall become 
final unless questioned within three years, cannot be con- 
strued as enabling persons to sue within three years from 
the date of such awards for the recovery of possession of 
lands in respect of which their claim is barred by other 
provisions of the Act. If, for example, when A has been 
out of possession of lands for more than twelve years, the 
Survey Authorities should come and demarcate these lands 
as the property of B, and A should thereupon prefer a 
civil suit for declaration of his right and for recovery of 
possession, it could not be held that such a suit was with- 
in time, simply by reason that it was brought within 
three years from the date of the demarcation. Beer 
Chunder Joobraj v. Ramgutty Dutty 8 W. R. 209. A 
bought certain lands in the year 1843, and held posses- 
sion till 1866, when he was dispossessed xmder a settle- 
ment made by the Revenue Authorities in favour of B. 
A suing B for possession, it was contended for the latter 
that as the lands had been wrongfully sold by his guard- 
ian, during his minority and without his consent, the 
sale was invaUd; that he had therefore been rightfully 
restored to possession by the settlement, and that the 
plaintiff was not entitled to re-enter. But it was held by 
the High Court that as the defendant had stood by for 
twenty-three years, during which he had made no objec- 
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tion to the sale, or to the plaintiff's holding under it, he 
oould derive no benefit from the settlement proceedings. 
If he had a good title to the lands, he was bound to appear 
and press it within the period prescribed by law, and the 
settlement oould not restore a right which he had lost by 
limitation. Koshoram Pandey v. Moula Buksh K/iany 10 
W. E. 249. 

A suit to recover any property comprised in an 
award made under the Begiilations mentioned in this 
Clause, must be brought within three years from the date 
of the award. But a suit by a person who remains 
in possession after the award has been pronounced, to 
have his title confirmed, is not * a suit to recover proper- 
ty,' and is not barred by the provisions of this Clause. 
Mohima Chunder Chuckerbutty v. Rajkoomar Chuckerbutty^ 
10 W. K 22. In this case Peacock, C. J. said :— " We 
think that a person who remains in possession for three 
years and upwcuds after the making of a revenue award, is 
not barred by Clause 6 from maintaining a suit to confirm 
his title. Such an award could not, by virtue of Section 
22 of the limitation Act, be executed by turning him out 
of possession." 

A plaintiff sued for the reversal of a survey award 
and for recovery of possession of certain lands, al- 
leging dispossession at a date subsequent to the date 
of the award. It was held by a Division Bench, Loch 
and Glover, JJ., that his suit, in so far as he sought 
recovery of possession was not barred by reason of its not 
being brought within three years from the date of the 
Award. In giving judgment, the Court said: — "If the 
plaintiff had come into Court merely to ask for the cancel- 
ment of the survey award, he would have been obliged to 
bring his suit within three years of that award ; but his 
claim to be restored to possession of land, from which he 
had been subsequently dispossessed, would be an entirely 
different cause of action, and one that would be governed 
15 
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not by Clause 6, Section 1 of Act XIV of 1859, but by 
Clause 12, Section 1 of that Act. He would have, that 
is to say, twelve years to bring his suit." Mozaffur Ally 
V. Girish Chandra Das, 1 Ben. a. o. 25. The circum- 
stances of this case are not fully stated in the report. 
If, however, the plaintiff was a party to the survey award, 
and was subsequently dispossessed under that award, it 
would rather seem that the view expressed by the Court is 
at variance with the provisions of Clause 6. 

Where a plaintiff sues to reverse an award of a Survey 
Officer, and the defendant pleads that the suit is barred 
as not brought within three years from the date of the 
award, it is for the plaintiff to show cause why the pro- 
visions of this Clause should not be applied. AzmeerAUy. 
Komola Bossee, 7 W. E. 13. 

As this Clause re-enacts and supersedes Section 3 of 
Act XIII of 1848, many of the decisions on questions 
arising under that Section and Act, may be useftdly 
consulted with reference its construction. It is, however, 
to be noted that while in computing the period of limit- 
ation prescribed under this Clause, deduction may be 
made on the groimd of minority or other legal disabili- 
ty, no deduction could be allowed on such grounds from 
the term prescribed by Act XIII of 1848. Modhoosoodhun 
Singh v. Peertee Bulluh Paul, W. R. 1864, p. 140 ; Huro 
Chunder Chowdhry v. Kish^n Koomar Choicdhry, 5 W. R. 
27. It may also perhaps be of importance to note that 
while by Section 3 of Act XIII, limitation is to be 
reckoned " from the date of the fined award," by the terms 
of the Clause imder notice, the computation is to be made 
" from the date of the final award or order in the case.'' 

It has been held that before applying the limitation 
provided by Act XIII of 1848, it must first be 
seen that there has been an adjudication after a con- 
tention between the parties. Amlrews v. Hurry Mo^ 
hun Thakoor, W. R. 1864, p. 30 ; Nobokishen Roy v. 
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Gobind Chunder Sein, 6 W. E. 317; Radha Pershad 
Singh v. Bam Jeewun Singh^ 11 W. R. 389. It would 
perhaps be more correct to say, that it is essential to the 
validity of the award, that the parties have had notice of 
the proceedings, and have had an opportunity given them 
to be present and take part in them. In a suit brought 
by a plaintiff as co-sharer in a joint undivided estate, for 
possession of certain lands, it was pleaded that he was 
barred by limitation, inasmuch as the lands had been for 
more than three years in the possession of the defendant 
under a compromise resulting from a survey award of 
which notice had been served upon the joint proprietors of 
the estate. The plaintiff contended that as no notice had 
been given to him individually, and as he was not pre- 
sent, and so was no party to the award and compromise, 
he could not be boimd thereby, and consequently that 
the rule of limitation would not apply ; and on this view, 
he obtained a decree in the lower appellate Court. But 
on special appeal, it was held by the High Court that 
the notice of the survey proceedings to the joint proprie- 
tors, of whom the plaintiflf was one, was sufficient to make 
him a party to these proceedings, as it gave him an oppor- 
tunity to attend and act ; and that ho was therefore bound 
by any award or compromise made in these proceedings 
or as the result of them, in exactly the same way as he 
would have been bound by a joint ex-parte decree after 
notice, and that his claim was consequently barred. Soo- 
ruj Narain Roy v. Hur Lai Roy, 3 W. R. 7. 

But where neither of the parties are present at, or take 
part in the survey proceedings, there can be no adjudica- 
tion. A petition for the amendment of a survey map was 
referred by the Deputy Collector to an Ameen for the 
purpose of making a local investigation. The Ameen 
returned, that as neither of the parties appeared before 
biTn he was unable to make the investigation, and the 
Deputy Collector thereupon struck the case out. It was 
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held, that the order of the Deputy Collector striking the 
case out, was not an award within the meaning of Section 
3 of Act XIII of 1848, and that a suit for the amendment 
of the map was not barred under that Section by reas- 
on that it was not brought within three years from the 
date of the Deputy Collector's order. Ghohm Koodsee 
Chowdhry v. Rashee Chunder Ghose, Marsh. 323. 

Act XIII of 1848 applies only to suits for contesting the 
justice of an award as between th^ contending parties, and 
is no bar to a suit by one who was not such a party. A 
decision by a Collector, in a claim brought by B, that 
certain lands belong to A and Z, and not to the estate 
of B, is no bar to a regular suit for the possession of the 
same lands brought by C against A. The limitation pro- 
vided under the Act referred to, is not applicable to such 
a case. Konvul Kishen Surkhul v. Bissonafh Ckuckerbut(i/y 
W. E. sp. 128 ; Ramaisher Singh v. 8aiva Zalim SUighj 
2 Agra, 8. On this point reference may also be made to 
the case of Shib Ramchunder Mundtil v. Pureeag Singhy 3 
"W. E. 165, in which the plaintiff having sued for the re- 
versal of an award passed by the Survey Authorities, the 
defendant pleaded limitation on the ground that the suit 
had not been brought within three years from the date of 
the award. It was, however, held that the plaintiff as an 
auction purchaser at a sale for arrears of Government 
Revenue subsequent to the award was no party to the 
award, and consequently that his suit was not barred. 

The proceedings of a Survey Officer in carrying out 
the hatwarah and fixing the boundaries of B's estate, are 
in no sense an award or order binding upon A, who has 
been no party to these proceedings. Consequently, where 
A claims to recover lands which have been included by 
the Survey Officer in a map which he has made of B's 
estate, his suit is not governed by the special law of limit- 
ation provided by the Clause under notice. Hurree Pershad 
V. Rughoobur Singhy 6 W. R. 75. The decision of a Collector 
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under the batwarah law, dividing a zemindary, and deter- 
niming that rent is payable by an occupier of part of the 
land after a particular rate, is not an award binding upon 
Buch occupier, if he be no party to the proceedings. Grce- 
dharee Singh v. Pultoo Roy^ Marsh. 37. It was observed 
by the Court in this case, that the decision of the Collector 
was not an award within the meaning of Section 3, Act 
XITT of 1848, since that Act applies only to awards made 
by the Revenue Authorities under Regulations VII of 
1822, IX of 1825, and IX of 1833. Compare Ram 
Chiiiid V. Zahoor All Khan^ 1 Agra, 134. 

A suit substantially to vary the boundaries laid down 
in a survey award, when brought by one who had been a 
party to the award, must be instituted within three years 
from the date of the award. Jankee Ram Mohunt v. Har* 
radhone Bannerjee^ W. R. 1864, p. 38. It would seom that 
even where a plaintiff is not legally boimd by a survey 
award made under Regulations VII of 1822, and IX of 
1826, he having been no party to the proceedings, he can- 
not after three years fit>m the date of the award have pass- 
ed, maintain a suit to rectify it or set it aside. If the award 
is a nullity, the plaintiff cannot ask the court to rectify 
what he says is a nullity. Mohima Chunder Chuckerhidty 
V. Rajhoomar Ckuckerbutti/j 10 W. R. 22. It has been 
held that as a decision in a boundary suit decides only 
the question of the right to possession irrespective of the 
right to assess, Act XTTT of 1848 cannot be applied to 
bar a suit for the assessment of lands as rent paying. 
Mahomed AH Khan Chotcdhry v. Jadub Chunder Chucker' 
hutty, W. R. 1864, p. 60. 

Where, owing to the refusal of A, the original possessor 
of a resumed muaafi plot of land, to folfil the revenue 
engagements, a temporary settlement was made with B, 
and on the expiry of the temporary settlement, A sued to 
establish his right in the land, it was held by the Agra 
High Court that as no question of right had been deter- 



Digitized by 



Google 



118 Act No. XIV of 1859. 

mined by the order of the settlement officer, the limit- 
ation provided by the Clause under notice could not 
be applied. Mahomed Mohihoollah v. Mahomed Afaoollah^ 
1 Agra, 231 ; compare Bheenia v. Pahludj 2 Agra, 38 ; 
Brc^'o SooMuree Dahea v. Watson^ 10 W. R. 395. At 
the time of the settlement of an estate, A preferred 
a claim before the settlement officer to be registered 
as proprietor. On the objection of B, the settlement 
officer rejected the claim, and ordered that A should be 
registered merely as hereditary cultivator, referring him 
to the Civil Court to establish his claim as proprietor. 
It was held by the Agra High Court, that a suit by 
A in the Civil Court to establish his proprietory right, 
not having been brought within three years from the 
date of the order of the settlement officer, was bar- 
red. Surdar Klian v. Chundoo, 1 Agra, 228. On 
a Collector proceeding under Regulation VII of 1822, 
to settle an estate which had been mortgaged, both 
the mortgagor and the mortgagee appeared before him 
and contended for the right of settlement. The award of 
the Collector was in favour of the mortgagee who was in 
possession, on the ground that the period for redemption 
had expired, and the estate was accordingly settled with 
him. The mortgagor subsequently suing for recovery of 
the property, his suit was dismissed under the provisions 
of this Clause, as not brought within three years ftx)m the 
date of the Collector's order. MulUck Choolhun v. Sree-^ 
chund Baboo, 9 W. R. 564. 

The order of a settlement officer \mder Regulation VII 
of 1822, declaring certain lands to be Paykan Jagheer 
lands is an award within the meaning of Act XIII of 
1848, and must be sought to be set aside within three 
years. Modhoosoodhun Singh v. Peertee Bullub Paul. W. 
R. 1864, p. 140. An award of a Survey Officer under 
Regulation VII of 1822, founded upon and adopting a 
possessory order passed by a Magistrate imder Act IV of 
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1840, has been held to be a legal award within the mean- 
ing of Act XIII of 1848, which cannot be set aside after 
the limitation prescribed by Section 3 of that Act has run. 
Boroda Chum Bose v. Ramgutty Nag Choicdhry^ 1 W. E. 
120. A plaintiff alleging that while he was in possession 
of certain lands, the defendant hewi obtained a survey 
award demarcating the lands as belonging to him and in 
his possession, sued to set aside the award, and for a 
declaration as against the defendant, of his right to posses- 
sion. It was held by the lower Courts that although the 
plaintiff's suit was brought within three years from the 
date of the survey award, yet inasmuch as that award was 
in strict conformity with a previous possessory order, made 
by a Magistrate xmder Regulation XV of 1824, limitation 
must be reckoned from the date of such previous order, 
and that reckoning from that date, the suit was barred. 
On appeal, however, it was held by the High Court, that 
if the plaintiff's allegation of possession at the time of the 
survey award was true, his cause of action must bo taken 
to have arisen from the date of the award, and not from 
the date of the previous possessory order. Rajkisto Roy v. 
Beer Chunder Joohraj, 4 W. R. 100. 

In the case oi Amind Chunder Roy v. Huro Nath Roy^ 
1 W. R. 329, the plaintiff had sued in the Civil Court to 
establish his title to certain lands, and had obtained a de- 
cree. Subsequently, a Survey Officer, on the groimd that 
the plaintiff's possession was only nominal, and that the 
defendants were really in possession of the lands, demar- 
cated them to the defendants. The plaintiff suing for the 
reversal of this award more than three years after it had 
been passed, the defendants pleaded limitation ; but it was 
held that as the plaintiff's title had been tried and 
established in a competent Civil Court, the proceedings of 
the Survey Authorities setting aside that decision were of 
no force, and that the only law of limitation which could 
be applied to the case was the general one of twelve years. 
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The order of a Collector rejeoting a olaiia to alluvial 
lands on the ground that a settlement of them has already 
been made, has been held not to be an award within the 
meaning of Act XIII of 1848. Shu rut Soonduree Dabea v. 
The Gavernnieniy 7 W. R. 42. At the time of a bound- 
ary demarcation, A and B each laid separate claim to a 
bheel as belonging to them. Demarcation was made in 
favour of B. Subsequently a claim to the same bheel was 
put forward by 0, but the Survey Officer refused to hear 
him, or to entertain his petition, on the groxmd that he had 
not come in before. A civil suit for possession of the bheel 
having been brought by against B, limitation was pleaded 
under Act XIII of 1848. But it was held that as C's 
claim had not been heard and adjudicated upon by the 
Survey Officer, the order rejecting his petition, was not 
an award within the meaning of the Act cited. Shanui 
Soonduree Dabea v. Prosmmw Coonmr Tagore^ 1 W. R. 114. 

Where a person appealed from an award of a Collector, 
and his appeal was struck off by the Commissioner for de- 
fault of prosecution, and he subsequently sued to set aside 
the awfiud, it was held that limitation, under Act XIII of 
1848, began to run against him from the date of the Collec- 
tor's award, and not from the date of the order of the 
Commissioner in the appeal proceedings. Gholam Durbesh 
Chotvdhry v. Sham Kishore Roy, W. E. 1864, p. 378. 
The Court observed in this case that "proceedings ineffect- 
ually taken and prosecuted without due diligence, and 
ending in an order by which the appeal was struck off the 
file, are not in the same position as an appeal duly pro- 
secuted to a hearing and ending in a judgment. The 
effect of such proceedings is nothing. The final award 
must be taken to be that of the Collector, and the three 
years must be coimted from that date." 

An appeal was presented against the award of a Deputy 
Collector. The Superintendent of Survey struck the ap- 
peal off his file, assigning as his reasons for doing so, that 
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the appellant had not filed a copy of the decision of the 
Deputy Collector, and had delayed in filing his grounds 
of appeal The appellant more than three years from 
the date of the Deputy Collector's award, but within three 
years from the date of the order of the Superintendent of 
Survey, sued to set the award aside. It was held by the 
High Court that the order of the Superintendent of Survey 
was not an award within the meaning of Act XIH of 18 18, 
and that limitation must be reckoned from the date of 
the Deputy Collector's decision. Sham Kant Bannerjee v. 
Gopaul Lai Tagore, 1 W. R. 328. 

An award made by a Superintendent of Survey was 
appealed successively to the Commissioner and to the 
Board of Revenue. The Commissioner and the Board 
both declined to go into the merits of the case and sum- 
marily threw out the appeal. A civil suit was then 
brought to establish the title of the plaintiff by setting 
aside the award. It was held by the lower appellate 
Court on the authority of the case last cited, that as the 
Commissioner and the Board of Revenue had summarily 
rejected the appeal without enquiry into the merits, the 
only real award was that made by the Superintendent of 
Survey, and that the plaintiff's suit not having been 
brought within three years irom, the date of that award, 
was out of time. But it was held by the High Court on 
special appeal that the final order from which limitation 
was to be reckoned was that of the Board of Revenue. 
The Court observed: — "The law admits an appeal from 
the award of a Survey Officer to his immediate superiors, 
and to the Commissioner and the Board of Revenue, and 
the fact that the Board smnmarily dismissed the appeal 
without entering into the merits of the case, does not make 
it the less a final order. In our opinion, this suit being 
brought within three years from the date of that order was 
within time." Krishnn Chandra I)a^ v. Mohamed Afzaly 
1 Bon. A. c. 10. 
16 
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A Survey Officer demarcated as belonging to C, certain 
lands contained in one plot, to which A and B had separ- 
ately put forward claims. A appealed against the award, 
but his appeal was dismissed. More than three years 
from the date of the award, B brought a suit to set it 
aside. It was contended for B that his suit was in time as 
brought within three years from the order on A's appeal. 
But it was held that he could have no benefit from that 
appeal, as his rights were distinct and separate from those 
of A. Tulsiram Das v. Mohanied Afzaly 1 Ben. a. c. 12. 

In a suit by A to reverse an award of the Revenue 
Authorities, B, the defendant, pleaded limitation imder 
the provisions of Act XTTT of 1848, but as it appeared 
that, during the period subsequent to the award, A had 
been engaged in defending a suit in which B was plaint- 
iflEi in which the title to the property in dispute was 
involved, and which terminated in A*s favour, it was held 
that A was not barred by the provisions of the Act cited. 
Maharajah Hetnarain Singh v. Fyaz Ally^ 2 Hay, 60. 
This case was decided while the old law of limitation was 
stiU in force. Under Section 14, Act XTV of 1859, the 
time during which the other suit was pending, could not 
have been deducted in computing the time within which the 
suit for the reversal of the award should have been brought. 

In computing the period of limitation provided by this 
Clause, the day on which the award was passed should be 
excluded. Rumonee Soonduree Doaaee v. Punchanun Bose^ 
4 W. E. 105. 



Section 1, Clause 7. 
To suits by any party bound by any order re- 
Limitation of three years, specting the possession of 
Snitfl to recover property property made uuder Clause 

comprised in an order made ^ ci j.« -■ a x -itttt c 

nnder Clause 2 Section 1 2, ScctlOn 1, Act Xvl 01 
Act^Iofl838,or AotIV ^ggg^ ^^ ^^^ j^ ^^ jg^^ ^^ 
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any person claiming under such party, for the 
recovery of the property comprised in such order 
— the period of three years from the date of the 
final order in the case. 

Clause 2, Section 1, Act XVI of 1838, empowers the 
Revenue CoTirts of the Bombay Presidency to give immed- 
iate iK)ssession of lands, &c., to any person imlawfully 
dispossessed thereof, provided he apply within six months 
firom the date of dispossession. Act IV of 1840, — ^for pre- 
ventiog afi&ays oonoeming the possession of Itmd, and for 
providingreUef in cases of forcible dispossession, in Ben- 
gal, — ^was repealed by Act XVII of 18G2. Its provisions 
are, with certain modifications, embodied and re-enacted 
in Chapter 22, Act XXV of 1861, but as no special period 
of limitation is provided by this last Act, within which 
suits for the recovery of property comprised in an order 
made imder the Act shall be instituted, it has been held 
that a suit to set aside such an order is in time if brought 
within twelve years from the date when the plaintiff's 
cause of action arose, and that the limitation prescribed 
by the Clause under notice, is not applicable to such a suit. 
AshrufAUMeah v. Gohind Chumler Shaha^ 8 W. R. 490; 
Undhoob Narain v. Chuttur Dharee Singh, 9 W. R. 480. 

Where a plaintiff sued for possession of lands which hsA 
for some time been imder attachment in accordance with 
the provisions of Act IV of 1840, but which hewi eventual- 
ly been released in favour of the defendant, and it was 
proved that up to the time of the attachment the plaintiff 
was not actually deprived of possession, it was held that 
limitation did not begin to run against him from the date 
of the attachment, but from the time when possession was 
finally given to the defendant by the order of the Magis- 
trate. Oi'ccsh Chunder Choicdhry v. Bhagnnithee Dabeaj 
2 Hay, 541, A and B disputed for possession of cer- 
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tain lands. The Magistrate, imder Act lY of 1848, passed 
an order declaa*ing A to be in posses^n, and entiUed to 
retain possession until ousted by due course of law. B 
appealed to the Sessions Judge who reversed the order of 
the Magistrate and declared that B was in possession at 
the time when the Act IV proceedings commenced, A 
then instituted a regidar suit for recovery of the lands. 
The lower appellate Court holding the order of the Sessions 
Judge to establish that A had been out of possession from 
the time the proceedings commenced, considered the claim 
to be barred. But it was held by the High Court on 
appeal, that as it appeared that during the pendency of 
the proceedings, both parties had been in possession or 
struggling for possession, limitation could only be held to 
run against A from the time when he was finally ejected 
under the order of the Sessions Judge. Lyom v. Rajchunder 
Shikeremtr Roy, 2 W. E. 162. 

In a suit for possession of certain lands, the plaintiff 
claimed that his right of acticm should be held to have ac- 
crued from the date of a decision of a Magistrate imder 
Act rV of 1840, by which he was declared not to be in 
possession of the lands in dispute. This contention would 
seem to have been sanctioned by the lower Courts. But 
on appeal, it was held by the High Court that inasmuch 
as the Magistrate's decision went to show that the plaintiff 
was not in possession either at the time when that decision 
was passed, or when the dispute originated, it was incum- 
bent on the lower Courts to have looked to the state of 
facts which existed before the Magistrate's order was pass- 
ed, and to have decided whether the plaintiff had been able 
to prove dispossession within twelve years. Tiluckdharee 
Singh v. Somoodha Singh, 6 W. R. 9. The effect of this 
decision seems to be, that where a suit for possession is 
barred by the general rule of twelve years' limitation, the 
special rule provided by the Clause under notice cannot 
be applied. Compare the oases of Bi^honath Dutt v. Brojo 



Digitized by 



Google 



Section 1, Clause 7. l2o 

Bajkishoree, W. R. 1864, p. 305, and Hurrkh Chnnder 
Chowdhry v. Hurro Soonduree Dabea, 2 W. R. 300, in 
the latter of which it was held that a party seeking to 
disturb an award passed by a Magistrate imder Act IV 
of 1840, must date his cause of action not from the Magis- 
trate's decision declaring that he was not in possession, 
but from the actual date of dispossession. 

Where a plaintiff has been dispossessed fit)m certain 
lands by an award of a Magistrate under Act IV of 1840, 
he cannot, ignoring that award, and after the lapse of 
more tiian three years from its date, sue to establish his 
right to such lands, since had he sued to establish his 
right by the reversal of the award, the suit must have 
been brought within three years. Atneeroonmmi v. Shaikh 
Jainooddeen Ahmed, 2 W. R. 182. 

A verbal order alleged to have been passed by a Magis- 
trate imder Act TV of 1840, cannot be regarded as an 
order or award within the meaning of this Clause. Jtfa- 
hw)ied Kootub Alum v. Ounga Pershady 2 Agra, 26. 

A plaintiff sued to recover certain lands from which ho 
alleged that he had been dispossessed by the defendant. 
The defendant pleaded limitation under this Clause. But 
it was held by the High Court on appeal, that inasmuch 
as there had been no final decision in the case instituted 
under Act IV of 1840, which had been struck off the file, 
the plaintiff's suit, which was brought witliin twelve years 
from the date of ouster, was in time. Dyram Sahoo v. 
Beebee Sograh, 3 W. R. 174. 

A complained to a Magistrate under Act IV of 1840, 
of having been dispossessed from certain lands. The 
Magistrate, finding that the complainant had not been 
dispossessed, refused to act on the complaint and dismissed 
it, without passing any order as to possession. A suing to 
recover possession, it was held by a Division Bench that 
the Magistrate's dismissal of tiie claim without passing any 
order as to possession, was not such an order as required 
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the complainant to sue to set it aside within the time 
prescribed by this Clause, ffurronath Chowdhry v. Hurree 
Lai Shaha, 11 W. E. 477. 

Before Act XIV of 1859 came into operation, a suit 
to recover certain lands comprised in an order passed un- 
der Act rV of 1840, was on an apparently fraudulent 
under- valuation, brought in a Court without jurisdiction 
to try the case. The imder- valuation having been brought 
to notice, the plaint was returned to the plaintiff who 
filed it in the proper Court, after Act XIV had come into 
operation. It was held by the High Court on appeal 
that the case was governed by the provisions of the Clause 
imder notice, and that as more than three years had 
elapsed between the date of the final order in the proceed- 
ings under Act IV and the second filing of the plaint, the 
claim waa barred. It was observed that as the institution 
of the suit in a Court without jurisdiction, upon an under- 
valuation of the claim, could not be considered a bond fide 
proceeding, no deduction of the time the suit was pen- 
ding in that Court could be allowed. Indhoo Bhoomn 
Deb Roy v. Hurronath Roy, W. R. 1864, p. 280. 

In the case of Meernomoyee Bossee v. Ram Kanye Qos- 
samee, 2 W. R. 49, the plaintiff sued to set aside an order 
passed imder Act IV of 1840, filing her suit on the very 
last day on which it was not barred by limitation under 
this Clause. In her plaint, she described herself as the 
widow of A, deceased, and she shewed no title to the 
property in dispute, save as being the heiress and re- 
presentative of A, according to Hindoo Law. The defendant 
pleaded that the plaintiff had no right to sue, inasmuch 
as she was not the representative of her deceased husband, 
he having left sons who were alive, and who were his heirs. 
Upon this, the sons, more than six months after the in- 
stitution of the suit, filed a petition, in which they declared 
that the plaintiff was in possession of all their father's 
property, and had therefore full right to sue, and on this 
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yiew, the plaintiflf obtained a decree in the lower appellate 
Court. But on special appeal, it was held by the High 
Court, that as the plaintiff had no title to the lands in 
dispute at the time she filed her plaint, and as the peti- 
tion, subsequently filed by her sons, did not remove that 
defect in her case, the suit was barred. 

It has been held that possession under an erroneous order 
passed by a Magistrate imder Act IV of 1840, which order 
has been subsequently set aside by the order of a superior 
Court, does not constitute such bond fide possession as 
will prevent limitation from running against the per- 
son so holding. Ranee Luckhee v. Mooktokashee Dahea^ 

I Hay, 306 ; and compare Sham Manjee v. Firinghee 8a^ 
hooy 8 W. E. 373. It would, perhaps, be more correct 
to say, that dispossession by the order of a superior Court, 
after possession held under an erroneous order of a Magis- 
trate, affords no new cause of action to the person so 
dispossessed, who in a suit for recovery of possession must 
show that his original cause of action has accrued within 
the twelve years fixed by the general rule of limitation. 
In connection with this question, reference may be made 
to the cases of Annundonath Roy v. Digimibtiree DosseCy 
W. B. 1864, p. 43; Motee Singh y. Rajah Leelanund Singh 

II W. E. 49 ; Golam Nubhee v. Bissomth Kur, 12 W. B. 9. 



Section 1, Clause 8. 

To suits to recover the hire of animals, ve- 
, . ., ,. ^,^ hides, boats, or household 

Lumtationof three years. 

snits for goods sold by fui^it^re ; or the amount of 

retail, suits for rent of bills for aUV articlcS SOld bv 
buildings or lands, Ao. , ,_ ^ . ,. 'in 

retail ; and to all suits for 
the rents of any buildings or lands (other than 
summary suits before tlie Revenue Author- 
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ities under Regulation V. 1822 of the Madras 
Code) — the period of three years from the time 
the cause of action arose. 



The operation of this Clause was suspended -by Act 
XXXII of 1861, and subsequently by Act XIV of 1862, 
by which latter Act it is provided that " all suits that 
may now be pending, or that shall be instituted before the 
1st of January, 1865, to recover the amount of bills for 
any articles sold by retail, shall, in aU oases in which the 
cause of action arose before the passing of Act XIV of 
1859, be tried and determined as if that Act had not been 



An action was brought before the 1st January, 1865, 
by a jeweller to recover the price of pearls sold by him to 
the defendant. On it appearing that the pearls had been 
bought by the defendant to be worked up as ornaments 
for his family, and not for resale or to be dealt with as 
merchandize, it was held that the sale was by retail with- 
in the meaning of this Clause, and although more than 
three years had elapsed firom the date of the transaction, 
that under the provisions of Act XIV of 1862, the suit 
was within time. Buldeo Doss Johurry v. Sreenath Sein^ 
1 Ind. Jur. 114. 

Suits for the price of articles suppUed to the defendant 
from time to time for household purposes, e, g.^ for the 
value of cloth, glassware and the Uke, where the plaint- 
iff has acted as an ordinary trader, and delivered the 
articles as they were required, are governed by the limit- 
ation provided under this Clause, and not by that pre- 
scribed by Clause 16, Section 1 of the Act. S/mmachutn 
Loll V. The Collector of Tirhoot, 1 W. R. 308 ; BucM 
Oopee V. The Golkcior of Tirhoot, 7 W. R. 101. These 
decisions had reference to the opinion which at one time 
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preyailed that as the Act expressly provides a period 
of three years as the time within which suits arising 
out of retail sales are to be brought, it must have been 
intended that suits on sales by wholesale should have a 
longer term, and, as no specific term had been fixed, 
that they should be governed by the general provisions of 
Clause 16. It was consequently of importance to distin- 
guish between cases of retail and wholesale, in order to 
determine whether the three or six years rule of limit- 
ation should be applied. Chutider Churn PaulY. Ramnarain 
Seitiy Coryton, 8 ; Mothoora Lall Paul v. Chrinebash Dutt^ 
Mof. S. C. Ci Eef. p. 170 ; Somtun Oooho v. Parbutty 
Chum Royj * Indian Daily News,' August 26th, 1865 ; 
Oopal Chunder Shaha v. SinaeSy 8 W. R. 4. But the ruling 
of the Pull Bench of the Calcutta High Court in the case 
of LaU Mohun Holdar v. Mohadeb Kattee, 9 W. R. 193, 
establishes that suits for the price of goods sold whole- 
sale, where there is no written contract, are governed by the 
three years' rule of limitation prescribed by Clause 9. In 
this case it was also said that suits for the price of articles 
sold by retail, whether the contract be in writing or not, 
and whether registered or not, fall within the provisions of 
Clause 8, and must be brought within three years. It may 
be doubted, however, whether, if a contract for the sale of 
goods by retail were registered under Section 18, Act XX 
of 1866, the time for suing would not under Section 51 
of that Act, be six years. 

Where a tradesman supplies goods firom time to time 
on credit to a customer who makes payments from time 
to time on account, no fixed period of credit being agreed 
upon, the cause of action in a suit for the price must be 
taken to have arisen on the date when each article, the 
price of which is sought to be recovered, was delivered. 
But where the parties intend that all goods delivered are 
to be paid for after the expiry of a fixed period of credit, 
limitation runs, not from the time of sale or delivery, but 
17 
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from the expiry of the term of credit. Satkauree Singh r. 
Kristo Bangui, 11 W. R. 529. 

The provision in this Clause relative to * suits for the 
rent of any buildings or lands/ and its construction with 
reference to the provisions of Sections 23 and 32 of Act 
X of 1859, were discussed in the case of Modhoosoodhun 
Paul Chawdhry v. Pouhonj 2 W. R. x. 21, in which it was 
held unanimously by a Full Bench that suits for arrears 
of rent brought under Act X of 1859, are altogether un- 
affected by the provisions of the Limitation Act It was 
observed in this case by Norman, J., that the word ' lands' 
as used in this Clause might have a sufficient meaning 
given to it, by treating it as a term subordinate to build- 
ings,' }. 0., as applying to buildings and lands appurten- 
ant thereto. 

It has been held by the Bombay High Court that 
where the existence of a tenancy is proved, the fact of the 
tenant not having paid rent to his landlord for twelve 
years prior to iiie institution by the latter of a suit for 
rent, is no bar to the landlord's right to recover rent fall- 
ing due within the period of limitation provided by this 
Clause. Hari Vasudev v. Mahadaji Apq/i^ 6 Bom. a. c. 85. 



Section 1, Clause 9. 
To suits brought to recover money lent, or in- 

Limitation of three years. tercst, Or for the breach of 

Suits for money lent, or any contract— thc pcrlod of 
':i^^clZ^^.l7lttul three years from the time 
contract exists. when thc debt became due, 

or when the breach of contract in respect of 
which the suit is brought first took place, unless 
there is a written engagement to pay the money 
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lent, or interest, or a contract in writing signed 
by the party to be bound thereby or by his 
duly authorized agent. 

The provisioas of ibis Clause are applicable to suits 
to recover remuneration under a contract for work and 
labour where there is no written engagement, and where 
the parties do not stand to one another in the relation of 
master and servant. Carruthers v. Menzies, Coryton, 40. 

In the case of Potitpahun Sein v. Chunder Kanth Mook- 
erjeey 1 Ind. Jur. n. s. 329, in which the plaintiff sued 
to recover payment for work done in screwing jute for 
the defendant, imder a verbal agreement, and on the 
understanding that payment should be made as the jute 
was screwed into bales, it was argued that as no special 
period of Umitation was provided for a claim of the kind, 
it was governed by the general provisions of Clause 16. 
But it was held that the case fell within the provisions of 
Clause 9. Phear, J., said : — " I cannot look upon a debt 
of this kind as anything else than a simple contract debt. 
It is curious that the terms of the Act should split up 
cases of simple contract into several groups, and that be- 
sides these, the general word contract should be employed 
as if distinctive of another group, and possibly the nam- 
ing so many cases of simple contract separately, may make 
a little difficulty in the way of holding that the others 
are intended to be included in the generic term. But I 
cannot say that this weighs with me much. The money 
became due on an express contract ; the non-payment is 
clearly a breaxjh for which the plaintiff might have sued 
the moment it was committed, that is, more than three 
years before the filing of the plaint." Compare Dhur- 
umnarain v. BrijodosSy reported in the * Englishman,' 
September 12th, 1866. 

Where the contract between a vakeel and his cUent is 
merely a verbal one, a suit by the vakeel for his fees 
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must be brought within three years fix)m the time when 
his cause of action accrues; and if there has been no 
express stipulation as to the time when his fees are to bo 
paid, his cause of action must be taken to accrue from the 
date when decision was given in the suit which he was 
engaged to conduct or defend ; the implied agreement in 
such oases being to pay one fee, and to pay it when the 
suit is decided. Dicarkanath Moitro v. Kenny ^ 5 W. B. 
8. c. 1 ; JRunjeet Boy v. Perladh Sein, W. E. 1864, p. 68 ; 
Ishur Chunder Mookerjee v. Kashinath Roy Chm^hryy 5 
W. R. 297. In a vakalutnamah executed at Dacca in 
the year 1863, the party granting it agreed to pay the 
vakeel his fees * according to law.' In a suit by the va- 
keel for his fees, it was held by the High Court that the 
vakalutnamah was an obligation for the payment of mon- 
ey, and might as such have been registered under Sec- 
tion 5, Begulation XX of 1812, and that as it had not 
been so registered, the plcdntiff was bound to bring his 
suit within three years from the date when his cause of 
action arose, u e., from the decision of the suit to which 
the vakalutnamah referred. Ishur Chunder Mookerjee v. 
jRashmohun Goswamy. 9 W. E. 113. In this case it was 
also decided that where there is nothing said in a vakalut- 
namah as to the payment of fees, a suit for the amoimt 
of fees due for business done imder the vakalutnamah, is 
governed by the rule of limitation laid down in this 
Clause. 

In the case of Jumna Pershad v. Bheem Seiuy 1 Agra,. 
HIS. 8, it appeared that the defendant had appointed 
the plaintiff to act for him as his general attorney 
under a mopkhteamamah dated the 30th March 1855^ 
on wages of Es. 48 by the year. The plaintiff sued on 
this contract for wages due to him from May 1861, to 
March 1862, filing his plaint on the 2l8t September 1864* 
It was contended for the defendant that as the claim was 
one for wages, it was barred by the one year rule of lim- 
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itation provided by Clause 2, Section 1 of the Act, but 
it was held by the Agra High Court that the provisions 
of that Clause were wholly inapplicable to the case, 
which, as a suit for breach of a written contract, was 
governed by the limitation prescribed in Clauses 9 and 10 
of Section 1 of the Limitation Act. Compare Nitto Oo- 
palOhoseY. Mackintosh, 6 W. R. c. r. 11, and the other 
similar cases cited supra in the remarks on Clause 2. 

Where the plaintiff, a native artist, agreed to supply, 
and the defendant agreed to purchase pictures as ordered 
from time \o time, subject to the approval of each picture 
by the defendant, and it was verbally agreed that the 
prices shotdd be fixed upon delivery and acceptance ; it 
was held by the Madras High Court that a distinct con- 
tract became complete in respect of the pictures as they 
were from time to time delivered and approved of, at the 
price then fixed ; and that the pleiintiff's suit for the price 
of the pictures supplied by him, was governed by the rule 
of limitation prescribed by this Clause, since the pictures 
were neither articles sold by retail within the meaning of 
Clause 8, nor could their price be considered to be the 
wages of an artizan within the meaning of Clause 2 of 
this Section. Virasmmi Nayak v. Sayambahay Sahiba, 2 
Mad. 6. 

As has already been noticed, doubt was at one time 
entertained as to whether the limitation applicable to 
suits arising out of wholesale transactions, was that of 
three years under Clause 9, or of six years under Clause 
16 of this Section. But the question has been set at rest 
by the ruling of the Pull Bench in the case of Lall Mohun 
Holder V. Matiadeb Kattee, 9 W. R. 193. In this case 
it was said by Peacock, C. J.; — " It is clear that a suit 
brought for the non-payment of the price of goods sold 
by wholesale, is a suit for breach of contract. A suit for 
the non-delivery of the same goods under the same con- 
tract, would be a suit for the breach of contract. A suit 
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for the non-aooeptanoe of the same goods under the same 
oontraot, wotdd be a suit for the breach of contract. 
Therefore it appears to me that whether the suit is for 
the price of the goods, or for the non-acceptance of the 
goods, or for their non-delivery, it is a suit for the breach 
of a contract, and falls within Clause 9, or 10, and not 
within Clause 16. An action for the non-payment of the 
price of goods sold wholesale is within Clause 9, unless 
the contract is in writing. If the contract is in writing, 
then we must go to Clause 10, to see what is the period 
of limitation." 

In a suit to recover a balance of money advanced in 
payment of goods to be subsequently supplied, the limita- 
tion applicable is that prescribed by this Clause, and not 
that provided by Clause 16. Dealings of the nature in- 
dicated do not bring the case within the provisions of Sec- 
tion 8 of the Act. Boiddonath Shaha v. Lalunnissa Beebee^ 
7 W. R. 164. Where A had been in the habit of sending 
goods to be sold by B as his commission agent, under an 
arrangement that if the purchaser of the goods should fidl 
to pay for them within a specified time, B should malce 
good the price, and, after a long course of dealing, A 
sued B for the price of goods which the purchasers had 
failed to pay for, it was held that the case was governed 
by the limitation provided by the Clause under notice, as 
a suit for a breach of contract not in writing. Woonkur 
Pershad Rmtobee v. Phool Koomaree Beebee, 7 W. R. 67. 

Certain indigo factories and lands sown with indigo 
were given by A in lease to B, who agreed to take over 
all contracts and to pay all expenses which had been in- 
curred for the season's sowing, depositing a certain sum 
as the amount of outlay incurred. The lease having been 
set aside by C, B agreed to give up the factories and all 
the indigo manufactured by him while in possession, on 
condition of being repaid by C the amount he had do- 
posited, which repayment was accordingly made. In a 
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suit brought by C agaiuBt B, on the allegation that the 
latter had failed to deliver up all the manufactured 
indigo, it was held that the claim was a simple suit 
for breach of contract within the meaning of this Clause, 
and was barred as not brought within three years firom 
the time when B failed to deliver all the manufactured 
indigo in accordance with his agreement. Shama Soonduree 
Dabea v. Jardine, Skinner 8f Co.y 9 W. R. 367. 

In September 1863, A agreed to purchase certain 
lands from B, and deposited with him a part of the pur- 
chase money, agreeing to pay the balance within seven 
days, when the purchase was to be concluded. A failing 
to pay the balance within the time fixed, B, in June 
1864, sold the lands to C. A thereupon sued B and C 
for specific performance of the contract, and obtained a 
decree in the Court of first instance. B did not appeal 
from this decision, but it was reversed, on appeal by C, on 
the 29th August 1865. On the 29th July 1867, A sued 
B for recovery of the purchase money which he had 
deposited in September 1863. It was pleaded that under 
this Clause the suit was out of time. But it was held by 
a Division Court that A's cause of action only accrued 
from the date of the decision on C's appeal. Srinafh 
Singh v. Ramjay Dey^ 2 Ben. a. c. 170. 

It has been held by the Agra High Court that a letter 
directing an advance of money to be made to a third party, 
and containing a promise on the part of the writer to 
repay the advance with interest, is a written engagement 
within the meaning of the latter portion of the Clause 
under notice, and that the period applicable to a suit 
brought for the breach of such an engagement is that of 
six years provided by Clause 16, Section 1 of the Act. 
Chotey Lall v. Mohun Lallj 1 Agra, 52. This decision, 
however, proceeds upon the view that the writing in ques- 
tion could not at the time and place where it was executed, 
have been registered. Had it admitted of registration 
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and not been registered, three years would have been the 
period of limitation under this and the following Clause. 

The case of Shaikh Amjad All v. Syud AH Bukshy 2 
W. E. 122, — ^in which it was held, that the limitation o{ 
six years, and not of one, or of three years, is applicable 
to an action for damages arising out of the tortious act 
of a servant in not paying over a sum of money which 
had been entrusted to him for a particular purpose, — ^has 
already been noticed in the remarks on Clause 2 of this 
Section. A similar question of limitation was again raised 
in the case of RadJmnath Dutt v. Oohind Chunder Chatterjee^ 
4 W. R. s. c. 19, in which the plaintiff sued the defendant, 
who had formerly been in his employment as gotnast<ihf 
for a certain sum of money received by him on the plaint- 
iff's behalf, and for which he had not accounted. The lower 
Court distinguishing the case, as being brought upon an 
implied contract, from the caae otAmJad Alij in which the 
cause of action was held to have been founded on tort, was 
of opinion that the defendant's omission to pay over, or 
account for the money received by him for his employer, 
was a breach of contract within the meaning of the Clause 
under notice, and should be governed by the limitation 
therein provided. The case was, however, referred to the 
High Court for an opinion, as to what period of limitation 
is properly applicable in a suit by a principal against an 
agent for the recovery of money received by the latter 
during his agency, and not accounted for. On this re- 
ference, the following judgment was given by the High 
Court : — " Whether the servant or agent receives money 
from his employer with directions to apply it to a partic- 
ular purpose, or receives money from a third person, 
being the proceeds of goods sold by the servant for his 
employer ; the misappropriation of the money in both cases 
creates a right of suit of the same nature, and subj^ to 
the same limitation. The Judge of the lower Court con- 
ceives that the ground of action in the referred case is 
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founded on an implied contract by the gonmstahy to pay 
over to the plaintiff the sum received from a third party, 
and ihat the case may, therefore, be distinguished from 
the decision of the High Court -which is cited. The cause 
of action is, we think, essentially the same in both cases, 
whether it be described as a tort, or as arising on an im- 
plied contract. Clause 9, Section 1, Act XIV of 1859, 
which provides a limitation of three years for suits brought 
* for the breach of any contract,' seems not to apply to 
the case of suits like the present, which may be considered 
to be founded, not so much on a contract in the sense in 
which that word is used in Clause 9, as on an obligation 
created by law, and resembling a contract in many of its 
consequences, which makes the defendant responsible for 
the money received by him from a third party and misap- 
propriated. The suits for breach of contract which are 
contemplated by Clause 9, are suits of a differeut descrip- 
tion from the present, as is, we think, fairly to be 
gathered from the whole language of that Clause. No 
other provision of the law being applicable to the case, we 
hold in conformity with the decision referred to, that 
the proper period of limitation is six years.*' As to the 
period of limitation in suits between principal and agent, 
see also 8yud Mumoor Ally Kfutn v. ProHHontto Naraia 
Deby Corjrton, 25 ; Pemihalli Subharanuireddi v. Bhhmiraju 
Ramayay 2 Mad. 21. 

A view similar to that taken by the Court in the case of 
Radhanath Dutt, has been followed in a variety of cases 
arising out of implied contracts. Thus it has been decided 
that in a suit for contribution, by a party who has paid the 
entire amount due under a joint decree payable by rate- 
able shares, the limitation applicable is that of six yeai-s, 
under Clause 16, since the cause of action may be taken 
to arise upon the breach of an implied contract on the 
part of those for whose benefit the payment was made, 
to refund the money so expended to him who paid it. 
18 
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Doorga Mohun Doss v. Doorga Monee Dossee^ 2 W. E. 
266 ; Nohokisto Bhutij v. RajhuUuhh Bhur\j, 3 W. R. 
134 ; Thakooree Singh v. Chohagur^ 1 Agra, 123. Simil- 
arly with regard to suits for mesne profits, in which also 
the cause of action arises on the breach of an implied 
contract, it has been held that the period of limitation is 
six and not three years. See postea the oases relating to 
mesne profits cited imder Clause 16. 

As to the rule of limitation to be applied to suits brought 
on * an account stated' the decisions are somewhat con- 
flicting. It has been held by the Bombay High Court, 
Couch, C. J. and Westropp, J., reversing a decision of 
Arnould, J., that as the action upon an account stated is 
founded not upon an express contract, but upon a con- 
tract implied by the law that the party against whom 
the balance appears has engaged to pay it, in accor- 
dance with the " general implication and intendment of 
the Courts of judicature, that every man hath engaged 
to perform what his duty or justice requires," the limit- 
ation applicable to such a suit is that provided under the 
general terms of Clause 16, and not that of Clause 9, since 
the latter must be imderstood to relate only to suits for 
the breach of express contracts. Umedchand Hukam" 
chand v. Sha Bulakidas Lalchand^ 5 Bom. o. c. 16. In 
this case it was accordingly held that the plaintiffs suit, 
having been brought within six years from the date of an 
adjustment of accounts between the parties, was not barred. 
Compare Doyle v. Edoo Gazee, 3 W. R. s. c. 13, in which, 
however, the judgment of the Court is not very distinct. 

In the case of Dot/le v. Khooseal Khan^ 3 W. R. s. c. 1, 
the defendant had received fi^m the plaintiff, advances 
for the cultivation of indigo. In the year 1859, his ac- 
counts were adjusted in his presence, and a balance struck, 
the correctness of which he verbally admitted, A fresh 
advance was then made to him for the cultivation of in- 
digo in 1860. The defendant having ceased to cultivate in 
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1861, the plaintiff sued him in 1865, for the balance due 
on the advances made to him. It was held that immediately 
on the bfilance of accounts being struck in 1859, the 
amount then ascertained to be owing became a debt due 
tram the defendant to the plaintiff on a simple contract 
to pay, for which the statement of account then come to 
was the consideration ; that the subsequent giving of 
credit in respect of the ascertained balance, and the further 
advance was also a matter of simple contract between the 
parties ; that on the defendant's failure to fulfil his side 
of the contract, the law implied upon his part a binding 
engagement to pay back the money which he had received 
from the plaintiff on the faith of his undertaking to cul« 
tivate ; and that whether the plaintiff's right to sue was 
technically referable to the defendant's breach of the 
contract under which the money was advanced, or to a con- 
tract to refund subsequently implied, in either alterna- 
tive, the suit came within Clause 9, and not, as a case not 
expressly provided for, within Clause 16 of this Section, 
The Court was further of opinion that there was no 
ground whatever for holding that the parties stood to 
wards each other in the relation of merchants who have 
had mutual dealings within the meaning of Section 8 of 
the Act. 

In the case of Dof/le v. Allum Biswas, 4 W. R. s. c. 1, 
the plaintiff sued in May, 1865, to recover the balance 
alleged to be due by the defendant on an account stated 
in December, 1860. The defendant pleaded limitation. 
From the evidence, it appeared that in 1859 the defend- 
ant had received a fresh advance, and that in 1860 he 
delivered one bundle of indigo. At the close of the latter 
year, the adjustment of accounts which wtts made the 
cause of action, took place. The accounts were not signed 
by the defendant, but it was proved that the adjustment 
had been made in his presence, and that he had verbally 
admitted their correctness. The case was referred to the 
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High Court for an opinion on the following question. — 
" Is the verbal admission by a ryot of the correctness of 
the account of an Indigo Factory, — i, e,, an account con- 
taining cross-items and fixing the balance due, furnished 
to him by the Factory, — sufficient, without his signing 
such account, to create or renew a jfresh liability, with 
reference to the Law of Limitation, for items which would 
otherwise have been barred by limitation." On this 
reference, judgment weis pronounced by the High Court 
to the following effect : " If any new cause of action arose 
to the plaintiff upon the alleged adjustment, the suit in 
respect of it, would be subject to the limitation provided 
by Clause 9, Section 1, Act XIY of 1859, and in this 
view, the plaintiff's suit having been brought more than 
three years from the breach of the contract then made, 
is wholly barred by limitation. In respect, however, to 
the point referred, we think that where two persons have 
dealings with one another, like those which we under- 
stand to have passed between the plaintiff and the defen- 
dant in this case, — ^that is, on the one side advances of 
money or seed for the cultivation of indigo, on the other, 
delivery of the indigo grown according to the terms of 
the contract, — a mere verbal admission by the cultivator of 
the correctness of the accoimt has not the effect of creat- 
ing or renewing any liability with reference to the Law of 
Limitation. The old debt, if any, and the old limitation 
remain. If the debt is reduced by deducting, with the 
consent of the cultivator, the value of the indigo plant 
delivered, this deduction gives no new period of limit- 
ation to the right of suit for the balance. Nothing short 
of a written acknowledgment that the balance is due, 
has, under Section 4, Act XIV of 1859, this effect. But 
where the transaction between the parties terminates in 
a new and distinct contract relating to the balance of 
account as itself constituting a debt independent of the 
original items, the right of suit in respect of such contract 
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will have its own period of limitation, which should, of 
course, be calculated without reference to any prior right 
which may have existed. Whether such a contract has 
or has not been entered into, is a pure matter of fact, for 
the decision of the Court, and which may be established 
by oral evidence." 

In the case of Nobin Qhnnder Sahoo v. Suroop Chunder 
Boss, 6 W. R. 328, the cases of Dot/k v. Khooseal Khan, and 
Doyle V. Allum Bisicm were referred to by the Court as 
establishing that when the cause of action as laid in the 
plaint arises upon a statement and settlement of accounts, 
the suit must be brought within three years, since a suit 
upon an account stated is an action upon a breach of 
contract within the meaning of the Clause under notice. 
See also, H. D. Tnpp v. Kubeer Mundul, 9 W. R. 209, 
to the like eflfect. It may be doubted, however, whether 
the case of Doyle v. Allum Biswas does, in fact, support this 
view, since it would there seem to have been decided that 
a mere settlement of accounts, although accompanied by 
a verbal admission on the part of the defendant of their 
correctness neither creates a new obligation, nor inter- 
rupts the operation of limitation as against the original 
debt. To the same effect see also Ramnarain Chowdhry 
V. Bhugwan Joogey, Mof. S. C. Ct. lief. p. 92. 

The ruling in Doyle v. Allum Biswas was followed by a 
Full Bench of the Agra High Court in the case of Kunhya 
Lall V. Bunsee, 1 Agra, f. b. 94, in which the plaintiflF 
sued for money due on a balance of account. It appeared 
that all the items of the account were of sums of money 
lent in the month of June 1862, excepting one entry of 
cash advanced in July 1865. The defendant pleaded 
that the suit, which was not brought until the year 1867, 
was barred in respect of all the items except the last. The 
plaintiff, on the other hand, contended that as on the 
date of the last loan, accounts had been made up, and 
a balance struck against the defendant which he verbally 
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admitted to be correct, the cause of action should, in 
accordance with decisions of the late Agra Sudder Court, 
be taken to have arisen from the date of the adjustment, 
and that in this view the suit was in time. It was held, 
overruling the earlier decisions, that the mere adjustment 
of accounts does not give rise to any new cause of action. 
The Court said : — ** The plaintiff's original cause of axjtion 
arose in 1862, when he made the loans. Any right of 
suit which he may now possess can arise only in one 
of two ways, namely, by showing that his original right 
has been kept alive by a written acknowledgment within 
Section 4 of Act XIV of 18o9, or that a new cause of 
action has arisen imder a new and distinct contract. 
But the transaction of July, 1865, was neither an ac- 
knowledgment within Section 4, nor a new contract. 
All that then occurred was, that a balance was struck in 
the defendant's presence, and was verbally admitted by 
him to be correct. The express terms of the law pre- 
vent this oral admission from having any effect to revive 
the old cause of action. To give effect to the transaction 
as one which amounted to a new contract would, in truth 
be to defeat this provision of the Act." 

Similarly, in the case of Subharama v. Eastulu Mut-» 
tmami, 3 Mad. 378, it was held by the Madras High 
Court that where a settlement of accounts amounts mere- 
ly to a verbal acknowledgment of the debt, such settle- 
ment affords no new cause of action from which a new 
period of limitation begins to run ; but that where the 
settlement of accounts amounts to a new contract, a fresh 
period of three years will be allowed imder this Clause, 
for instituting a suit. The facts appearing in this case, 
which resembled those appearing in the case last cited, 
were held not to constitute a new contract. 
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Section 1, Clause 10. 
To suits brought to recover money lent or in- 

Limitationofthreeyears. torest Or fOF the breach of 

Snits for the same where any COUtract in CaSCS iu 

tbere is a written contract v:^u 4.1^^^^ :^ ^ 'a.!, 

which has not been regis- whlch thcrC IS a WFltteU CU- 

tered within six months. gagemcut or coutract and 
in which such engagement or contract could 
have been registered by virtue of any Law or 
Regulation in force at the time and place of the 
execution thereof —the period of three years 
from the time when the debt became due or 
when the breach of contract in respect of which 
the action is brought first took place, unless 
such engagement or contract shall have been 
registered within six months from the date 
thereof. 



Attestation of a lease before a Cazee is not a registra- 
tion of it within the meaning of this Clause. Nobanee 
Dabea v. Doi/a Moyee Dabea, 1 W. E. 89. A hatchiita 
signed by the purchaser of goods, setting forth the quan- 
tity and price of the goods taken, is not a written en- 
gagement or contract within the meaning of this Clause. 
Chunder Chum Fauly, Ramnarain Sein, Coryton, 8. 

A suit for damages arising out of the defendant's breach 
of contract in not giving the plaintiff a valid title to cer- 
tain shares in immoveable property which he professed 
and agreed to sell, has been held to be governed by this, 
or by the preceding Clause, according as the con- 
tract has or has not been reduced to writing. Rajnarain 
Singh v. Koontcur Dowlut 8inghy 6 W. E. 49. Compare 
Dwarka Dcm v. Ruttun Singh, 2 Agra, 199. This Clause 
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will apply to a suit brought by a lessee against his lessor 
for breach of contract in repudiating the lease, Pochoch 
ram Sahee v. Chotolall Sahee, 8 W. R. 442 ; and to a 
suit by a lessee, for the value of trees which he had plant- 
ed on the defendant's land, when, under the terms of his 
lease, he has a right to remove them on giving up possession. 
Sayaji v. Umq/i, 3 Bom. a. c. 27. 

A sued to recover a simi of money due to him by B, 
and obtained a decree payable by instalments. intervened 
by a petition, covenanting that if the first instalment of 
the decree was not paid by B on a given date, he, C, would 
be liable for the whole sum due. No payment having been 
made by B, A sued C on the agreement in his petition. 
The suit was instituted more than three years from the date 
when by the terms of the decree and of the petition the 
first instalment became payable. It was contended for 
A that the limitation applicable to the case was that of 
six years under Clause 16, inasmuch as there was no 
express provision made in the Act for a suit of the kind. 
But it was held that as the suit was for the recovery of 
money due upon a written contract, it came within the 
provisions of Clause 10, and as the contract might have 
been, but was not registered, that the period of limitation 
was three years. Gour Hurree Doss v. Muddun Mohun 
Bistcas, 11 W. K. 330. 

As no period is fixed by this Clause within which suits 
may be brought for the breach of a written contract 
duly registered, or for the breach of a written contract 
which could not be registered by virtue of any Law or 
Regulation in force at the time and place of its execution, 
the limitation applicable to such suits is that of six years 
under Clause 16. Chmnar TJllah Sirdar v. Lokstiath Hal- 
dary Mof. S. C. Ct. Eef. p. 40 ; Velliapm Chetty v. Nootoo 
Thetcariy 2 Ind. Jur. 11 ; Gurivi Chetty v. Aiyappa Naidu^ 
2 Mad. 329 ; Carruthers v. Mefizies, Coryton, 40 ; Boystub 
Churn Doss v. Premchand Mitter^ 4 W. R. 98. 
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In the case of Kadnrsa Rautan v. Rarlah Bihiy 2 Mad. 
108, it was held by the Madras High Court that a writ- 
ing containing a promise to pay money lent, with interest, 
and mortgaging certain lands as security for the amount, 
is a mortgage instrument, although possession be allowed 
to remain with the mortgagor, and consequently might 
have been registered under Section 3, Regulation XVI 
of 1802, of the Madras Code ; and, further, that where 
Buch an instrument has not been registered, a suit for the 
recovery of the money lent, must be brought within three 
years pursuant to the provisions of this Clause. So like- 
wise it has been held by the Calcutta High Court that 
a suit to recover the balance due on account of principal 
and interest upon an unregistered bond in which certain 
lands were mortgaged as security for payment, is governed 
by the limitation prescribed by this Clause, but that a suit 
to recover the lands mortgaged and to hold them as 
security for what may be found due on the bond as princi- 
pal and interest, is governed by the provisions of Clause 
12. Lyater v. Ko Mihonej 7 W. R. 354 ; and compare the 
cases cited postefty in the remarks on Clause 12. 

The cases above cited, have reference for the most part 
to the Registration Laws which were in force prior to the 
passing of Act XVI of 1864. In all eases arising upon 
written contracts executed after that Act came into oper- 
ation, and which under that Act, or under Act XX of 1866, 
the " Indian Registration Act" which has now taken its 
place, might have been registered, but have not been regis- 
tered, the period of limitation will be throe years. Section 
17, Act XX of 1866, enumerates those instruments &o., of 
which the registration is compulsory ; Section 18, those 
whereof registration is optional ; Section 22 fixes a period 
of four months as the time within which instruments which 
must be registered shall be registered ; Section 23 fixes a 
period of two months for registering documents of which 
the registration is optional ; Sections 24, 25, 26 and 28 
19 
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contain other provisions relating to the time within which 
registration must take place ; Section 27 provides that 
"In Act XIV of 1859, Section 1, Clause 10, the last 
clause shall be read as if for the words * within six months 
from the date thereof,' the words ' within the time prescrib- 
ed in that behalf by the Indian Eegistration Act, 1866,' 
were substituted." Section 51 provides that " suits to 
recover money lent, or interest, or for the breach of any 
contract, may be brought within six years fixjm the time 
when the cause of suit arose, in every case in which there 
is an engagement or contract in writing, provided that 
Buch engagement or contract be duly registered under 
this Act." These provisions will of course operate only in 
those territories to which the Registration Act has boon 
extended. 



Section 1, Clause 11. 
To suits in cases governed by English Law 

Limitation of 12 years. "P^^ ^^^ ^cbts and oblig- 

Suits for specialty debts ations of Tccord and spcc- 

and legacies. j^j^j^g . ^^^ ^^ g^j^^ ^^^ ^j^^ 

recovery of any legacy — the period of twelve 
years from the time the cause of action arose. 

In the case of Jmsorut Khan v. Kanyehll Dey^ re- 
ported in the " Indian Daily News," of the 13th August, 
1866, the plaintiflf sued the defendant in the Calcutta 
Court of Small Causes upon an unsatisfied judgment of 
that Court, dated the 13th March, 1860. By Eule No. 34 
of the "Rules of Practice for the Calcutta Court of 
Small Causes," drawn up imder the provisions of Section 
41, Act IX of 1850, it is provided that " no warrant of 
execution shall issue upon any judgment or order of th© 
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Court after the expiration of three years from the date 
of such judgment or order, but that the parties in such 
a case shall institute a suit or action de novo on such un- 
satisfied judgment or order." The plaintiff's suit was 
brought in conformity with the above Rule upon the 
27th February 1866. It appeared at the trial of the case, 
that no attempt had been made by the plaintiff to execute 
his original judgment after the 6th October 1860, when 
he took out a body-warrant, which was returned im- 
executed on the 8th November of the same year. The 
defendant treating the plaintiff's claim as in reality no- 
thing more than an application for enforcing the original 
judgment, pleaded limitation under Section 20, Act XIV 
of 1859, on the ground that no proceeding had been tak- 
en to enforce the said judgment within the three years 
next preceding the application. For the plaintiff on the 
other hand it was contended, that the suit must be con- 
sidered to be a " suit upon a debt of record in a caso 
governed by English Law," within the meaning of Clause 
11, Section 1 of the Limitation Act, and so governed by 
the twelve years rule of limitation. The Small Cause 
Court Judge being of opinion that the claim was, as 
urged by the defendant, in reality no more than an ap- 
plication for enforcing execution of the original judgment 
by a procedure analogous to the English procedure by re- , 
vivor, held that the suit was barred under Section 20 of 
Act XIV of 1859. But the question having been referred 
for the opinion of the Iligh Court, the view taken by the 
lower Court was held to bo erroneous. Phear, J. said : 
— " The Judge considers this suit as nothing more than 
a revivor of the original suit. Now I take it to be beyond 
dispute, that the final judgment of a competent C'ourt, 
whether of record or not, constitutes an original cause of 
action. In WUIiaim v. Jonoii, 13 M. & W. 628, which 
was a suit brought on a judgment of an old (county 
Court, Baron Parke says ; — ' The principle on which this 
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action is founded is, that where a Court of competent 
jurisdiction has adjudicated a certain sum to be due 
firom one person to another, a legal obligation arises to 
pay that sum, on which an action of debt to enforce 
the judgment may be maintained. It is in this way, 
that the judgments of Foreign and Colonial Courts are 
supported and enforced, and the same rule applies to 
inferior Courts in this country, and applies equally whe- 
ther they be Courts of Record or not.' Later cases, 
doubtiess, have decided that judgments of the modem 
County Courts cannot be sued on, but that is because 
there are peculiarities in the nature of the judgments of 
these Courts which cause them not to be final. But the rea- 
son of the exception is to be found solely in the terms of 
the modem County Court Act. I find no reason of a like 
kind in the Act constituting the Calcutta Court of Small 
Causes, to make its judgments fall short of a cause of 
action, and moreover it appears that in Rule No. 34, the 
Court itself recognizes its own judgments as a good and 
sufficient cause of action for a new suit. I consider the 
cause of action which was sued upon in this case to be the 
judgment of the 13th March 1860, and that it first arose 
on that date. The question then put to me comes to this, 
whether this is such a cause of action as falls within 
Clause 11, Section 1, Act XIY of 1859. I certainly 
think that the cause of action sued on is ' an obligation 
of record' in the strict sense of the word. But it has 
arisen as between a Mahomedan and a Hindoo. They 
are not persons entitled to the personal privilege of hav- 
ing exclusively English Law administered to them. It, 
therefore, seems to me that this case does not come with- 
in the category of cases intended by the words ' cases 
governed by English Law.' I am of opinion that the 
words of tiie Clause which refer to English Law, do not 
mean merely the Law formerly administered by the late 
Supreme Court, or now by the High Court sitting as a 
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Court of ordinary original civil jurisdiction, but are in- 
tended to point out a class of cases, in which, as between 
the parties, exclusively English Law must be adminis- 
tered. Clearly this is not one of that class of cases." 
The case was accordingly returned to the Small Cause 
Court Judge with an intimation of Mr. Justice Phear's 
opinion, that it was not governed by the provisions of 
aause 11, Section 1 of Act XIV of 1859, but that it 
might fall to be disposed of as a suit for which no period 
of limitation was expressly provided, under Clause 16 
of the same Section and Act. Assuming the correctness of 
this decision it would seem to follow that a different period 
of limitation will apply to suits on debts of record or 
specialty where the parties are Hindoos or Mahomedans 
from that which will apply in similar suits between certain 
other classes of litigants in respect of whom exclusively 
English law is to be administered. It may be doubted 
whether it was intended by the Legislature to introduce 
such a distinction in an Act avowedly framed with the 
object of securing uniformity. 



Section 1, Clause 12. 

To suits for the recovery of immoveable 

Limitation of 12 yeam. Property OF of any interest 

Suits for immoveable in immoveable property to 

property. whicli no Other provision of 

this Act applies — the period of twelve years from 

the time the cause of action arose. 

Limitation cannot be applied under this Clause to a 
suit for a declaration of title, when the plaintiff is in 
possession of the lands in respect of which the declara- 
tion is sought. Pureejan KJiatoon v. Bykant Chunder 
Chuckerhutfy, 7 W. R. 96. 
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A cause of action on which a suit for recovery of im- 
moveable property may be brought, arises whenever the 
rights of an owner are invaded by another party taking 
adverse possession of such property. A plaintiflF suing 
to recover possession of lands from which he alleges that 
he has been dispossessed by the defendant, is boimd, 
under Section 26. of Act VIII of 1859, to state as ac- 
curately as he can the date of his dispossession. Boydo- 
nath Surmah v. Ojan BeebeCy 11 W. R. 238. In such 
a suit, the Court will have to determine not merely the 
date when the plaintiff's own right to sue accrued, but 
the date upon which the cause of action arose to the 
person through whom he claims. Motee Lall Ghose 
MundulY. Bhiloo Mundiil, 9 W. R. 251. A finding by 
the Court that the plaintiff had possession " of late 
years," is not a distinct finding. Bhugwan Chunder Nun- 
dee V. Kedarnafh Acharjeey 2 W. R. 153 ; Earn JRuttun 
Roy V. Komul Narain Roy, S. D. 1860, vol. 2, p. 338. 
Where the plaintiff's cause of action arises on an alleged 
dispossession the onus lies upon him to show that he 
himself, or some one through whom he claims, has actually 
had possession within twelve years before the institution 
of the suit. No proof of anterior title in the plaintiff, 
such as would be involved in the decision of a question 
of boundaries in his favour, can relieve him of the burthen 
of proving that he was in possession within twelve years 
prior to suit, or shift it upon his adversaries, so as to compel 
them to prove the time and manner of his dispossession. 
Koomcar Nitrasur Singh v. Niind Loll Singh, 8 Moore's 
I. A. p. 199. This decision although pronounced with 
reference to the provisions of the old law of limitation, 
has been constantly followed in dealing with cases arising 
under Act XIV of 1859.* 

* As to the ontis of proof in twelve years prior to suit, reference 

suits for possession, where the may be made to the following 

cause of action is allej<cd to have cases : — Issur Chunder JSi^twas v. 

accrued on a dispossession within Bissumbhur Biswas ^ W. R. 1804, 
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Where a plaintiff has failed to obtain possession of 
lands which he alleges were included in an estate pur- 
chased by him by private sale more than twelve years 
before the institution by him of a suit against his vendor 
for possession, it has been held by the Agra High Court, 
that the claim is barred by limitation. Ungnce Lall v. 
Hoolmee^ 1 Agra, 110. 

A plaintiff sued for possession, of certain lands, which 
he alleged had been purchased by him at a sale in execu- 
tion of a decree, and had been delivered to him by pro- 
clamation of sale in accordance with the provisions of 
Section 264 of Act VIII of 1859. As it appeared that 
in fact he had never got actual possession, it was held 
that the alleged possession imder the proclamation of 
sale was, in reality, no possession at all, and would not 
prevent the operation of limitation. Ramchund v. Muti' 
ski Jowahir AIi\ 2 Ben. ap. 29. 

The circumstance of a survey award having been 
made in favour of A, the award not having been followed 
by possession, is no answer to a plea of twelve years 
adverse possession by B, subsequent to the date of the 
award. Jugut Chunder Roy v. Alyat China man , 5 W. 11. 
242. Where in a suit for the recovery of immoveable 
property, the cause of action is shown to have arisen more 
than twelve years before the institution of the claim, the 
fact that the plaintiff claims as a lessee imder Government 
does not take the case out of the operation of this Clause, 
or bring it within the reservation of Section 17 of the 

p. 107 ; Tara Sitigh v. Chaida chunder Deo Bukshee v. Jngo^ 

Mullf 2 Agra, 177 ; Mohesh dumha Chowdhrahij 6 W. R. 

Chunder JPaulit v. Keda7*nath 327 ; Boolee Singh v. Hurobuns 

Mookerjeey I W. R. 67 ; Nawab Narain Singh, 7 W. R. 212 ; 

Nazir Sidhee Nuzeer Ali Khany. Nobokiesore Dey v. Ramkissen 

Oamesh Chunder Mitler, 2 W. R. Mohurir, 9 W. R. 131 ; I)ino^ 

76 ; Surahutoonnissa Khanum v. bundhoo Sahaye v. Jf^uriotig^ 9 

Mirza Mahomed Hossein, 2 W. W. R. 165, Ram Lochun (Jhow- 

R. 89 ; Ooorood^ss Roy v. Huro- dhry v. Joy Doorga Dossee^ 11 

nath Roy, 2 W. R. 246 ; Ram- W.R. 283*. 
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Act. Assoo Meah v. Rajoo Meah^ 10 W. R. 76 ; Ounga 
Gohmd Miitidul v. The Collector of the 2i'Pergunnah8. 
7 W. R. p. C.21. 

A plaintiff sued for possession of certain lands, resting 
his title on a deed of sale executed more than twelve 
years before the institution of the suit. The defendant 
admitted the factum of the deed of sale, but pleaded that 
the purchase was really his, although made henami in the 
name of the plaintiff who had never held possession. 
It was decided that it was for the plaintiff to prove his 
possession within twelve years prior to the date of suit. 
Kadumhinee Dahea v. Kcdarnath Mahatab, 10 W. R. 239. 

Where several plaintiffs put forward a joint claim for 
possession of immoveable property, and the issue of limi- 
tation is raised, the plaintiffs must establish that they 
have had a joint enjoyment of the property within the 
period of limitation. It will not be enough that one of the 
plaintiffs proves his separate enjoyment of the property. 
Nundoram Koolal v. Ram Komul Chuckerbtitti/, 10 W. 
R. 262. 

Where a plaintiff sued for possession of a share in a 
certain estate, and the defendant, the purchaser at an 
execution sale of the right, title and interest of A in the 
said estate, pleaded limitation, alleging that A had for 
upwards of twelve years been the solo apparent owner 
of the property ; it was decided that as according to a 
wiU under which A held the property it belonged not to 
him alone, but to him jointly with the other parties 
named in the will, it was to be presumed that A held 
for all persons interested under the will, and not for 
himself alone, or adversely to the other persons lawfully 
interested, and that the rights of the plaintiff as a co- 
sharer imder the will were consequently not barred by 
limitation. Sammly, Shaikh Moula Bukshj 2 Hay, 37. 
It may, however, be doubted whether in this case it 
was not incumbent upon the plaintiff to show that A's 



Digitized by 



Google 



Section 1, Clause 12. 153 

possession was reallj a possession in his, the plaintiff's, 
behalf, and that, through A, he had within twelve years 
before the institution of his suit, been in actual or oon- 
structive possession or enjoyment of the lands. 

In respect of alluvial lands adverse possession may 
oommenoe firom the time when the lands are formed, and 
does not necessarily date from the time when they be- 
come oulturable. Any proved act of ownership will be 
sufficient to show possession. Litckhee Dabea Chowdhrain v. 
The Collector ofMymemingh^ 7 W. R. 231. But where such 
lands have not been actually occupied by any one, posses- 
sion will be presumed in favour of the owner of the adjacent 
lands. Kuritnoonissa v. Sunnud AH, 9 W. R. 124. Where 
a plaintiff after obtaining a decree for possession of certain 
lands, sued the same defendant for possession of alluvial 
accretions thereto, it was held that the plaintiff's cause of 
action in his second suit must be taken to have arisen, 
not from the date of the decree in respect of the original 
lands, nor from the date when he actually took possession 
thereof under that decree, but fix>m the time when the allu- 
vial accretion formed, and was settled with the defendant ; 
and that as the plaintiff's second suit had not been 
brought within twelve years from that date, it was out 
of time. It was observed by the Court that under Act 
XrV of 1859, no extension of time could be allowed in 
bringing a suit for alluvial accretion, upon the ground 
tliat a suit for the recovery of the original lands has been 
pending. Intudharee HoUlar v. Luchmee Narain Shaha^ 
7 W. R. 89 ; affirmed on review, 7 W. R. 457. 

A suit by a zemindar for possession, instituted while 
the old law of limitation was in force, against a putneedar 
with whom Government had setUed certain alluvial lands, 
was held by the late Sudder Court to be barred, more 
than twelve years having expired from the date of the 
first or decennial settlement with the defendant. In this 
case the plaintiff contended that limitation ran only from 
20 
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the date of the second or perpetual settlement of the lands 
with the defendant, but the Court was of opinion that as 
both settlements were based on the same grounds, time 
must count from the first. Mahtuh Chunder v. Gobind 
Chund^r ChucJcerhuUy, S. D. 1848, p. 797. 

A plaintiflF sued for possession of certain lands eJleging 
that they had formerly belonged to his estate, but had 
been submerged at the time of settlement. It was held 
by the Agra High Court that if the plaintiff could show 
that the submerged lands had formed a portion of his 
estate, and could establish the identity of the submerged 
lands with those which he claimed, his suit would not be 
barred, imless it appeared that some one else had been in 
adverse possession for twelve years before the institution 
of the suit. Hur Sahai v. Mahomed Daim Khan^ 2 Agra, 
64. 

The following decisions may be referred to as show- 
ing that a temporary exclusion from possession during 
settlement proceedings, does not amount to an adverse 
possession as against the party excluded so as to bar his 
right to recover possession. 

Where alluvial lands after accretion had been in the oc- 
cupancy of A, up to the time when resumption proceedings, 
imder Regulation II of 1819, terminating in a settlement 
in favour of B had been commenced, it was held by the 
late Calcutta Sudder Court that limitation wotdd not 
operate against A by reason of his dispossession during 
the time the resumption proceedings were pending, but 
only from the date of their close. Gooroopersad Mai v. 
Sunduloonnissa Beebee, S. D. 1859, p. 470. A and B 
disputed the right to certain lands formed by alluvion. 
In the year 1835 the lands in dispute were resumed 
by Government, and after having been given to A in 
temporary leases, during the currency of which B 
received from the Collector a malikana allowance, they 
were eventually in 1859, declared by an award of the 
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Revemie Authorities to be settled with A in perpetuity. 
B thereupon instituted a regular suit for recoverj of 
possession. A pleaded that as B had been out of possession 
for more than twelve years, his claim was barred : but it 
was held by the High Court that limitation would not 
apply, since A's holding under the temporary leases could 
not be considered adverse to B. Monikurnika Chowdhrain 
V. Kalichunder Chawdhry, W. E. 1864, p. 149. 

When a talookdar holding under a temporary settle- 
ment has that temporary settlement placed in abeyance 
by the Collector taking the collections into his own hands 
khas^ the talookdar is not dispossessed thereby : his cause 
of action as for dispossession only accrues when a new 
auction-purchaser begins to collect. Bam Moiiee Chotc^ 
dhrain v. Moulvie Myenooddeen^ 7 W. B». 182 ; Oourkimen 
Deb V. Ramkanye Deb Roy^ 1 W. R. 55 ; Ramai^her Singh 
V. Saiva Zalitn Singh, 2 Agra, 8. 

Owing to the refusal of A, the original possessor of certain 
resumed muaafi lands, to fulfil the revenue engagements, a 
settlement was temporarily made with B, on the expiry of 
which, A sued to establish his right to settlement. It was 
held by the Agra High Court, that the possession of B 
under the temporary settlement made with him could not 
be considered adverse to the plaintiffs rights, so as to bar 
his suit. Mahomed Mohiboollah v. Mahomed AtaooUah, 1 
Agra, 231. Bhcema v. Pahlad, 2 Agra, 38 ; but see also 
Tekait Pohkurrun Singh v. The Government, 7 W. R. 465, 
which appears to be to the contrary effect. It has 
been held by the Agra High Court that the mere 
settlement of a resumed muaafi estate with a mortgagee 
does not necessarily make the holding by the mort- 
gagee a holding adverse to the mortgagor's right. Shah 
£az Khan v. Ram Dial, 1 Agra, 16 ; Nizamoonnissa v. 
Oomrao Begum, 1 Agra, 224. 

It will be seen from the cases above cited that it is not 
every dispossession that gives rise to a cause of action 
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within the meaning of this Clause. This may be fur- 
ther illustrated. A having been for more than twelve 
years out of possession, forcibly took possession of certain 
lands and held them until dispossessed in Bummary pro- 
ceedings taken against him by B under Section 15 of 
this Act. In a suit by A for recovery of possession he 
contended that limitation should be reckoned from the 
time he was dispossessed in the summary proceedings. 
But it was held that such dispossession aflforded no new 
cause of action. Golwn Nuhhee v. Bmonath Kur^ 12 W. 
E. 9. 

The above is the case of a wrong-doer violently obtain- 
ing possession without the aid of law. But even where the 
party obtaining possession has not taken the law into 
his own hands, but has had possession given him amder 
the order of a Magistrate, which a superior Court has sub- 
sequently found to be erroneous, it has been held that 
dispossession by the order of the superior Court affords 
no new cause of action to the person so dispossessed.* 
Ranee Luckhee v. Mooktokashee Dabea^ 1 Hay, 306 ; Sham 
Manjee v. Firinghee SahoOy 8 W. R. 373 : compare Anund- 
nath Roy v. Degumharee Losnee, W. R. 1864, p. 43, and 
Motee Singh v. Leelanund Singhy 11 W. R. 49, in the latter 
of which cases it was held by Loch, J. that dispossession 
under an order of a superior Court setting aside an order 
for possession erroneously passed by a lower Court, will 
not afford the party dispossessed a cause of action from 
which limitation can be reckoned. 

Where one party has been in permissive occupation of 
land which belongs to another, although the period during 

* This, at least, seems to be suffice to prevent the law of limi- 
the inference to be drawn from tation from running against the 
the decisions cited. In the case plaintiff," and that it would there- 
of Ranee Luckhee it waa said fore be necessary *' to look back to 
that " no wrongful possession the period at which the plaintiff 
under an erroneous order of the or his ancestor had been m bond 
Magistrate could constitute such fide possession." 
bona fide possession as would 
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wliioh the latter had permissioii to occupy has expired, no 
cause of action arises on which the owner can maintain a 
suit for recovery of possession, unless it appear either that 
he has demanded and has been refused possession, or that 
his title has been denied by the permissive occupant. 
Numi Coomar Bannerjee v. Phillips^ 8 W. B. 385 ; Bewat 
Lall Singh v. Khuruck Dharee Singh, 12 W, R. 167. 

Under the old law of limitation, the mere non-pay- 
ment of rent to a landlord whose title had once been 
acknowledged, was held not to operate as an adverse 
possession on the part of the tenant, so as to prevent the 
landlord firom whom he derived his rights, bom instit- 
uting a suit for the possession of the land for which rent 
had been withheld, or to warrant the exclusion of the 
land for which no rent had been paid from the landlord's 
estate. Do«t Mahomed Khan v. Watson, 2 Hay, 4. In 
this case it was observed by the Court that in this coun- 
try the doctrine * once a tenant always a tenant' holds 
good ; that no successful fraud or omission of a legal ob- 
ligation on the part of a tenant can conv^a tenant's 
right in land, which is admitted to have been within the 
estate of a proprietor, into a right of ownership ; and that 
the law of limitation cannot be applied to such a case. 

Under Act XTV of 1859, the same rule applies. Thus 
in the case of Bajnarain Dutt v. Oourmonee Dossee, 6 W. 
B. 215, it was held that so long as the relation of landlord 
and tenant exists, no limitation, under this Clause, runs in 
favour of the tenant as against his landlord. The mere 
omission by a tenant to pay his rent does not constitute 
an adverse possession so as to make limitation applicable. 
Mohima Chunder MiUtuck v. Troyluckho Tarinee Dossee, 7 
W. B. 400 ; Akhar Ali v. Mahomed Enayutoolluh, 2 Agra, 
25. Nor does the mere denial by the tenant of his landlord's 
right, put an end to the relationship of landlord and 
tenant, so as to enable the tenant to treat his possession 
as adverse to his landlord. So long as the tenant remains 



Digitized by 



Google 



158 Act No. XIV of 1859. 

in possession, he is estopped firom disputing the title of 
the person who put him in possession. Radhabai v. ShaniOy 
4 Bom. A. c. 155. Consequently, where in a suit for 
recovery of possession, the defendant admits the right 
of the plaintiff as owner of the land in dispute, and 
acknowledges himself to be the plaintiff's tenant, he is pre- 
cluded from afterwards pleading adverse possession or 
limitation. Shristeedhur Mozoomdar v. Kalikant Bhutto- 
charjecy 1 W. R. 171 ; Shurut Soanduree Dabea v. Watson^ 
7W.R. 395. 

Since there can be no adverse possession by a tenant 
as against his landlord so long as the tenancy continues, 
a landlord's cause of action in a suit to recover possession 
from a tenant only accrues from the time when he deter- 
mines the tenancy. Kazee Abdool Hamed v. Davis, 8 W. 
B. 55. In this case it was observed that if a tenant 
from year to year of a farm, should sell the farm out and 
out to a stranger, the landlord would not be bound to 
sue, and could not sue the stranger so long as the ten- 
ancy continued. Compare Indoo Bhoomn Deb Baiy. 
Huromth Rat, 8 W. R. 135. 

The ruling of Trevor and Campbell, JJ. in the case of 
Jogendur Chunder Roy v. Huronath Roy, 6 "W. E. 218, 
to the effect that although the mere non-payment of rent 
by a tenant does not constitute an adverse holding, still 
if a tenant openly sets up an adverse title and holds ad- 
versely, limitation runs, might at first sight seem to bo 
at variance with the opinions expressed by the Court in 
the cases above cited. But it would appear from the 
tenor of the rest of the judgment in this case that there 
had been no admission of tenancy on the part of the de- 
fendant, who claimed to hold adversely as a lakherajdar. 

Where in the year 1865, a plaintiff sued to recover 
possession of certain lands which he claimed to have 
purchased in 1855, and which he alleged the defendant 
had held imder an ijam which expired in 1858, and the 
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defendant pleaded a prior purchase firom the same vendor 
in 1850, and that the plamtiflTs suit was barred by limit- 
ation ; it was held that if the defendant reaUy had posses- 
sion under an ijara which expired in 1858, and had paid 
rent under that ijara^ the plaintiffs suit, which was 
brought within twelve years from the date on which the 
iJara expired, was not barred by limitation. It was re- 
marked, however, that the onm of proving the defendant's 
holding imder the ijara lay upon the plaintiff. Mahwued 
Tasin v. Mahotned Ahsariy 9 W. E. 106. 

A plaintiflF suing to establish proprietary right as 
against a mokurrureedar^ is not bound to prove that he 
has been in actual possession within twelve years before 
action brought, since if the defendant has held as mokur' 
rureedar under the plaintiff, the plaintiff's rights are not 
barred by limitation. Protab Narain Mookerjee v. Kartich 
Chunder Mookerjee, 10 W. R. 192. 

It has been held that limitation cannot be applied to 
the suit of a zemindar for recovery of possession of 
lands to which the defendant alleges a mourmsce title 
derived firom another zemindar, until it be proved 
that the holding through such other zemindar is a 
genuine one. Shristeedhar Mozoomdar v. Oopal Chunder 
Munduly 1 "W. R. 172 ; Hurochunder Choicdhry v. Raj 
Luckhee Choicdhratn, 1 W. E. 172. In this last case 
it was observed that , where the real point in dispute is 
the validity of the subordinate tenure set up by the de- 
fendant, limitation is not applicable. It may, however, be 
doubted whether the view expressed by the Court in 
these two cases is altogether correct. It is submitted that 
in both, the onm lay with the plaintiff to establish that 
the defendant had held under him, or under those through 
whom he claimed, and that if he failed in doing so, tbe 
possession of the defendant would be adverse, whether 
the holding under another zemindar was proved or not. 

Where the relationship of landlord and tenant is not 
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shewn ever to have existed between the plaintiflf and 
defendant, payment of rent by the defendant to another 
zemindar operates as an adverse possession to the plaintiff. 
The Rajah of Burdwan v. the Governmenty 2 Hay, 384. As 
to what in this country may be taken to oonstitute the 
relationship of landlord and tenant, see the case of Kiahen 
Kishore v. Netyanund Ohose^ W. R. 1864, x. p. 82. 

In a suit in which the plaintiff sought to recover pos- 
session of certain lands, and the defendant pleaded limit- 
ation, the lower Court, treating the defendant as a 
"squatter," over-ruled the plea, upon the ground that 
as between a proprietor and a party in occupation of his 
estate the law of limitation did not apply. But it was 
held by the High Court on appeal, that as it appeared 
from the evidence that the defendant was a hostile claim- 
ant alleging a proprietary right which she had endeav- 
oured to make good by various litigations, her occupa- 
tion of the lands in dispute for twelve years prior to suit 
without payment of rent, constituted good ground for 
the plea of limitation. Kalinath Bhuttacharjee v. Lull 
Beehee C/wwdhraiuy 2 Hay, 487. 

Where it appeared that a plaintiff, the owner of certain 
lands had abandoned them for upwards of twelve years, 
and that the defendant had, for a considerable period, 
been in possession, having planted trees and built a house, 
it was held by the Calcutta High Court on the authority 
of the preceding case, that the defendant's possession had 
been adverse, and that his plea of limitation imder this 
Clause must prevail. Kalichurn Roy v. Oopendranath Roy^ 
8 W. R. 394. 

In a suit for rent, it appeared that for more than fifty 
years the defendant had been holding the land in respect of 
which rent was claimed without paying rent, that he had 
not only not paid rent, but had constantly denied the plain 
tiff's title to claim it from him, and had in more than one 
proceeding successfully resibted payment. It was held by 
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the Agra High Court that the defendant's possession must 
be taken to have been adverse, and that limitation applied. 
Kirpa Shunkur v. Pal Pandey, 1 Agra, r. a. 47. Similarly, 
where a plaintiff sued to recover lands attached to certain 
villages of which he had recently become proprietor, 
and it was found that the defendants had been in posses- 
sion for upwards of fifty years before the commencement 
of the suit, it was held by the Madras High Court that 
as the defendants' possession was manifestly hostile to the 
former proprietors tlirough whom the plaintiff claimed, 
— since they must have been aware of the possession by 
the defendants of lands situated within the boundaries 
of their villages, and there was no ground for believing 
that the defendants' possession was merely permissive, — 
the plaintiff's suit was barred. Namyana Chodanghi v. 
Vmkata Panfuln, 2 Mad. 391. 

A, a zemindar, granted a putnee of certain lands to 
B, which putnee was subsequently sold for arrears of 
rent and bought in by A free from encumbrances. On 
taking khas possession, A discovered that the lands had, 
during B's tenure, been encroached upon, and partly ai>- 
propriated by C, and, thereupon, instituted a suit against 
C for recovery of the land so appropriated. It was 
admitted that C had been in possession for more than 
twelve years before the institution of A's suit. IJudor 
these circumstances it was held by Bayley, J., that C's 
possession was adverse to A as well as to B, from its com- 
mencement, and consequently that limitation applied. 
But a contrary view was taken by Piiear, J., who held 
that A's cause of action only arose on lus purchase of the 
putnee at the auction sale for arrears, and that tlie suit 
having been brought within twelve years from that date 
was in time. And this view was confirmed on appeal 
by a Bench of three Judges, the Court being of opinion 
that the cause of action to A, who was a purchaser of 
the estate free from encumbrances, against C, who was 
21 
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a trespasser, and had encroached against B, the defaulter, 
must be taken to have accrued at the same time as A's 
right to turn out under-tenants of the defaulter, i, ^., jfrom 
the time of the purchase of the tenure of the defaulter ; and 
that the fact of A being both talookdar and purchaser, did 
not prevent him from exercising the same rights as any other 
purchaser would be entitled to exercise. Oomesh Ch under 
Goopto V. Rojnarain Hat/, 8 W. E. 444, 10 W. E. 15. 

In a suit to establish a right of possession to lands, it 
was held by the Court of first instance that inasmuch as 
the lands in dispute had been lying waste for a period 
of forty or fifty years, they had not during that time been 
in the possession of the plaintiff, and that his suit was 
consequently barred. But it was held on appeal that 
until there was adverse possession, there was no cause of 
action, and that, consequently, the suit was not barred if 
brought within twelve years from the time when adv^^se 
possession was actually taken. Eshan Chunder Bm v. 
Kali Koomar Rai, 2 W. E. 135. To the same effect see 
also Doorga Soonduree Dahea v. The Collector of Rajahn^ 
hye, 2 W. E. 210, in which it was held that in the case of 
jungle lands no adverse possession, such as would pro- 
perty admit of the application of the law of limitation, 
arises until actual adverse possession is taken. 

In the case of Watson v. The Government, 3 W. E. 73, 
argued before a Full Bench of five Judges, various ques- 
tions as to the applicability of the rule of limitation under 
this Clause to suits by a landlord against his tenant, in 
respect of encroachments by the latter, and to cases in 
which a right to the possession of waste and uncultivated 
lands is sought to be established, received much attention. 
It was observed in this case, by Peacock, C. J., that 
" although it may be difficult in many instances to prove 
the actual possession of jimgle lands, it is still possible 
to do so. The marks of possession with regard to prop- 
erty depend on the nature of the property, and it is not 
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necessary in order to prove possession, to prove an actual 
bodily continuous possession. The exercise of suoh acts 
of ownership over jungle lands, as would ordinarily be 
exercised over property of that nature, would be evidence 
of possession. For instance, if it were proved that the 
defendants were in the habit of cutting or preserving the 
wood, gathering wax or wild honey, collecting sticks, lac, 
&c., such acts might be evidence of ownership or posses- 
sion ; and those who have to deal with the facts of the 
case would have to determine whether such acts were 
referable to the right of property or possession, or were 
acts referable to a mere right of easement independent 
of possession." 

In disputes between private owners with respect to 
encroachments, the right to sue for recovery of possession 
belongs to the owner whose property is encroached upon ; 
but should he suffer his right to be barred by limit- 
ation, the practical effect is the extinction of his title in 
favour of the party in possession. Ounga Oohind Mundul 
V. The Collector of the 24 Pergitnnahit. 7 W. 11. p. c. 21. 
In this case their Lordships of the Privy Council observ- 
ed : — " It is of the utmost consequence in India that 
the security which long possession affords, should not be 
weakened. Disputes are constantly arising about bound- 
aries and about the identity of lands. Contiguous owners 
are apt to charge one another with encroachments. If 
twelve years peaceable and uninterrupted possession of 
lands, alleged to have been enjoyed by encroachment on 
the adjoining lands, can be proved, a purchaser may take 
that title in safety." 

It has been said that the words *' interest in immove- 
able property' as used in this Clause, must be taken to 
relate to cm estate or interest less tlian the * fee simple,'* 
which a pajrty may have in the corpm of any such prop- 

* The iiae of the term * fee simple* to a right in immoveable prop- 
might be objected to as inapplicable erty in thia country. 
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erty. Lalla Gohind Snhaye v. Monohur Missrr, 1 W. R. 
65. It was held in this case that the right of an owner 
of lands to rents appropriated by a party in wrongful 
possession is not * an interest in immoveable property,' 
and consequently that the period of limitation which this 
Clause allows, does not apply to suits for the recovery of 
mesne profits. Such suits not being expressly provided 
for, fall within the general rule contained in Clause 16 of 
this Section, and must be brought within six years from 
the accrual of the cause of action. See postea, the eases 
relating to mesne profits cited under Clause 16. 

A claim for the opening up of a water-course which the 
plaintiff alleged that the defendant had closed by con- 
structing an embankment on his — ^the plaintiff's— land, has 
been held to be a claim for * an interest in immoveable 
property,' and so governed by the limitation provided 
by this Clause. Oodoyesauree Dabea v. Huro KUhore Duti 
4 W. R. 107. Compare the cases cited supray at pp. 81-83. 

In the case of Chetti Gaundan v. Sundaram Pillai, 2 
Mad. 51, the plaintiff sued for money due upon an im- 
registered instrument securing a principal sum with in- 
terest, pledging certain lands for payment of the amoimt, 
and providing that on failure in payment within three 
years, the lands should become the absolute property of 
the pledgee. The plaintiff also asked that the property 
pledged might be held liable for the debt. The suit was 
dismissed by the lower Courts as barred by Clause 10 of 
this Section, inasmuch as it had not been brought within 
three years from the period stipulated for the repayment 
of the money ; but on special appeal, it was held by the 
Madras High Court that when land is hjrpothecated, the 
contract gives to the creditor * an interest in immoveable 
property,' within the meaning of the Clause under notice, 
and thai the period of limitation for actions on such con- 
tracts is twelve years. The Court observed that " the 
words * to which no other provision of this Act applies' 
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must be taken to relate to interests in immoveable prop- 
erty for wbich no other provision is specially made, 
since it would be difficult to contend that Clause 10 might 
not, primd faciCy apply to every interest in immoveable 
property arising out of a written contract. Clause 12 
really applies to classes of interests not touched by Clauses 
13 and 14 and other provisions of the same kind." It 
was likewise observed by the Court that while the remedy 
of the plaintiff in this case was not barred, in so far as 
his contract was one of hypothecation, his concurrent 
remedy of an action for the money lent was clearly barred, 
and that no redress could therefore be given him imless he 
proved, first, that there was an actual pledge of immove- 
able property, and secondly, that the property pledged was 
part of the estate of the debtor at the time of the pledge. 
On proof of this, the Court held that the proper decree 
was for the sale of the property hypothecated, unless the 
debtor paid the amoimt due with interest, within a period 
to be named. Compare Kadarsa Raiitan v. Raviah Bibiy 

2 Mad. 108. 

Similarly, where a suit was brought upon a bond secur- 
ing the payment of principal and interest, and the relief 
sought was, that payment might be enforced, both as a 
simple contract liabilility, and as a debt secured by col- 
lateral mortgage of immoveable property, it was held by 
the Madras High Court that the suit was one for the re- 
covery of an interest in land, within the meaning of this 
Clause, and that the period of limitation was twelve years 
trom the time when the debt became due. Kristna Rau 
V. Hachapa Sugapa, 2 Mad. 307 ; Raja Kaundan v. MuU 
tammaly 3 Mad. 92 ; Ramasamy Kon v. Bhavany Ayyar^ 

3 Mad. 247. Compare Oolam Mahomed v. Suncan Hos- 
sein, 9 W. R. 170, decided by a Full Bench of the Calcutta 
High Court, and overruling the earlier decisions in the 
eases of Parmhnath Mmer v. Shaikh Bundah Alt', 6 W. R. 
132, and Soorvj Buksh Singh v. Seettil Singh, 6 W. R. 
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318 ; Lyder v. Ko Miham, 7 W. R. 354 ; Munnoo Lall v. 
Pigtw, io W. R. 379. 

So, also, it has been held that where a creditor sues to 
recover money advanced by him on the deposit of the 
title deeds of land, his daim is governed by the limitation 
applying to the ordinary contract of loan ; but where he 
seeks to have his lien realized against the lands of which 
the title deeds have been deposited, his claim is for an in- 
terest in immoveable property, to which the twelve years' 
rule of limitation wiU apply. Oobitid Chunder Addy v. 
Feary Mohun Bose, 10 W. R. 56. 

A admitted B his brother, who had been adopted by 
C, to a share in their natural father's estate, on a verbal 
undertaking given by B that on his succeeding to the 
property of his adopting father, he would share it with 
A. In a suit by A to enforce performance of the agree- 
ment, it was argued that as the suit was for the recovery 
of an interest in land within this Clause, the period of 
limitation was twelve years. But it ww held that the 
suit was in fact a suit upon a contract within Clause 9 
of this Section, and that it was barred as not brought 
within three years from the time when B, on the death of 
his adopting father, took possession of his estate. JbTo 
/ladeb Lall v. Nundtin Lall, 12 W. R. 22. 

The term nialtka>m as used in Revenue language, de- 
notes " an allowance assigned to a zemindar, or to a pro- 
prietary cultivator, who for some cause, — as fidlure in 
paying his revenue, or declining to accede to the rate at 
which his lands are assessed, — ^is set aside &om the man- 
agement of his estate, and from the collection and pay- 
ment of the revenue to Government ; these offices being 
transferred to another person, or taken under the manage- 
ment of the Government Collector." The various views 
which have from time to time been put forward as to the 
limitation applicable to suits for enforcing payment of 
mulikanay may be gathered fix)m the following decisions. 
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In the case of Heeranund Sahoo v. Oozeertmy 6 W. R. 
151, the plaintiff sued the defendant for malikana^ alleg- 
ing that on a settlement made by the Government with 
the defendant's ancestor as mokumtrpedar, a certain sum 
was remitted from the revenue payable under the settle- 
ment to provide for malikana to be paid to the plaintiff's 
ancestor. The plaintiff being unable to show that he, or 
those through whom he claimed, had received any pay- 
ment from the defendant on account of ma/ikana, within 
twelve years of suit, it was held by the lower appellate 
Court that the claim was barred. But on appeal it was ruled 
by Batley and Sumbhoonatii Pundit, JJ., upon grounds 
which are not very clearly stated in their judgment, that 
the plaintiff's action was maintainble for all malikana which 
became payable within six years prior to the institution 
of the suit. On an application for a review of this ruling, 
7 W. E. 336, it was held by the same Judges that the 
plaintiff's suit was clearly for a money debt charged on 
the estate, and that as such, it was governed by the provi- 
sions of Clause 13 of this Section ; and that as there was 
no proof that the plaintiff or those through whom he 
claimed, had within twelve years before the institution 
of the suit received any payment on account of malikana 
from the defendnat, the claim was barred. On a second 
application for a review of the same judgment, 9 W. E. 
102, it was held by Bayt.ey and Phear, JJ., that the 
right to receive malikana is a proprietary right, and consti- 
tutes an interest in land of the nature of a rent-charge, 
and that, in this view, where there has been no enjoyment 
on the part of a plaintiff of malikana for twelve years, his 
right to sue for it is barred by the terms of the Clause 
under notice. The decision arrived at by the Court on 
tiie successive applications for review in the above case, 
to the effect that where a plaintiff allows his right to mali- 
kana to lie over without seeking to enforce it for twelve 
years, limitation will bar the claim, has been followed in 
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the case of The Rajah of Durhangah v. Budurul Iluq^ 10 
W. E. 302. But in the most recent case reported on the 
subject, the Judges again differed as to the rule to be 
applied, it being held by Kemp, J., that the non-receipt 
of malikana for a period of twelve years, bars a suit for its 
recovery ; while Glover, J., was of opinion that malikana 
being of the nature of rent, the failure to pay it affords a 
constantly recurring cause of action, and enables a proprie- 
tor to sue for all arrears falling due within three years 
prior to suit. Bhoobee Singh v. Nehmoo BohoOy 12 W. R. 
46. As to a claim for recovery of malikana which has 
been annually drawn and set aside by the Government 
Collector, see Roopnarain Singh v. The Govermncnt^ 2 W. 
R. 163. 

Todd gards was originally a * cash composition levied 
by the predatory chiefs in Malwa, Rajpootana, Guzerat and 
Cutch, from the inhabitants of villages in lieu of other 
claims or of plimder.' It would seem, in fact, to have been 
a species of * black-mail,' but having received the sanction 
of the native governments, the right to it came to be re- 
garded as an hereditary claim. In a suit brought by a 
plaintiff to establish his right to a todd gards allowance, and 
for arrears of it, it was held by the Bombay High Court that 
in the absence of special proof that the allowance claimed 
was a charge on land, it must be considered to be of the 
nature of moveable property, and the claim to it governed 
by the six years' rule of limitation of Clause 16 of this 
Section. Maharana Fatemngji v. Besai Kalyanraya^ 4 
Bom. A. c. 189. 

In the Bombay Presidency, the word hakk is used as 
a legal term to denote a * privilege, fee, perquisite, or 
grant claimable under established usage by officers of Gov- 
ernment, village officers, &c.' It has been held by the 
Bombay High Court tliat suits for the recovery of hakksy 
being of the nature of claims for money charged upon, or 
payable out of land are governed by the twelve years' 
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rule of limitation. Bharafmngji Mansangji v. NatanidhO' 
raya Manaiiukh<iramy 1 Bom. 186. 

In a suit brought by a mirasidar to recover possession 
of miras land whioh bis ancestor bad resigned to Govern- 
ment, from a holder to whom Government had subse- 
quently granted it, it was held by the Bombay High 
Court that the limitation to be applied was that provided 
by this Clause, and that it commenced to run against the 
mirasidar and his heirs from the time the miras land was 
resigned, and not from the date of the subsequent grant of 
it by Government. Arjnna txAad Bhiva v. Bhavan, valad 
Nimbajiy 4 Bom. A. c. 133. 

Various questions have arisen as to the manner in which 
limitation under this Clause is to be applied in a suit 
brought by a reversionary heir in respect of alienations 
made by a childless Hindoo widow, or other Hindoo 
woman having an estate similar to that of a childless 
widow, during her tenure of the estate which she has 
taken as heiress.* If a widow for other than allow- 
able causes alienates property inherited from her hus- 
band, or if she w«tstes it, her act does not destroy her 
right, or vest the property in the reversionary heir. The 
alienation is valid for her lifetime, but the reversioner, 
without waiting for her death, may sue to obtain a de- 
claration that the alienation is not binding except for her 
life, and also to prevent waste. Oobind Manee Dossee v. 
Sham Lall Bysack, W. R. sp. 165 ; Bam Monohur Singh 
v. Kooldeep Narain Singhy 11 W. R. 514. A suit by a 
reversioner during the lifetime of the widow for possemon 
of land on the allegation that she is improperly edienat- 
ing it, will not lie, since he who has not a present right 
to possession, cannot sue to eject. Bangaraiya v. Bala- 

* Ab to the nature of the reference may be made to Mr. 
estate taJcen by a Hindoo widow Macpherson's work on Mortgages, 
in l^e immoveable property of her 5th ed. pp. 24-32, and to the author- 
deceased husband, and the effect ities Uiere cited« 
to be given to conveyances by her, 

22 
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hhadra RazUj 2 Mad. 386. Where a reversioner seefo 
during the widow's lifetime to have his right of inheritance 
declared, his prayer is premature, since it may be that he 
will not survive the widow. "What the reversioner is entitled 
to, is a declaration that upon the death of the widow, the 
right of inheritance will attach as if she had never made 
any alienation. Rughoobum Sahaye v. Phool Chund LalJj 
9 W. E. 108; Roonia v. Jeeicnn Ram, 1 Agra, 240. 

Where a reversioner, during the lifetime of the widow, 
seeks for such a declaration in respect of deeds of alienation 
executed by her, or of a sale made by her, he must institute 
his suit within twelve years from the time when the deeds 
were executed or the sale took place. Bunnessnr Nauth v. 
Rasheharee Loll, 10 W. R. 30 ; Mohendroimth Base v. Syud 
Amir.Ali, 2 W. R. 271. But the rule of limitation which 
applies to a suit by a reversioner during the lifetime of 
the widow, does not afifect his right to sue for possession 
when the succession opens out to him on the widow's death, 
since he is then entitled to the property in a different 
capacity, with reference to which his cause of action must 
be taken to arise from the death of the widow. Chuftder 
Sheekhur Ray v. Nobin Soondur Roy, 2 W. R, 197. Where 
a reversioner sues to recover lands which he alleges have 
been wrongfully made over to the defendant by a Hindoo 
widow during her incumbency, limitation runs against 
him not from the date of the act which he seeks to set 
aside, but from the doath of the widow, or, if the plaintiff 
is at that time a minor, from the date of his majority, 
Seeboopersad Boss v. Afrummsa, 2 Hay, 477; P/ioolman 
Roy V. Tiiuck Roy, 7 W. R. 450 ; Sh^o Gobind Sahoo v. 
Ram Shetcuck Roy, 8 W. R. 619 ; Balasee Koommr v, 
Suntokhee Thakoor, 10 W. R. 276 ; Gopal Mullick v. Oiwop 
Chunder Roy, 11 W. R. 183. 

On the death of a Hindoo widow who had alienated lands 
which she had inherited from her deceased husband, the 
reversionary heir sued to have her alienations set aside and 
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for possession. It was contended for the defendant that 
the plaintifiTs title had accrued during the lifetime of the 
widow under a deed of gift from her, upon which he had 
sued and been nonsuited more than twelve years before 
the suit to set aside the alienations was instituted, and 
that consequently the claim was barred. But the Court 
held that the plaintiff's title as reversionary heir was 
distinct from that accruing under the alleged deed of gift, 
and that in respect of his reversionary title, limitation ran 
only from the death of the widow. Anund Mohan Roy v. 
Chiuidennonee Dossee^ 2 Hay, 648. Compare Indurjeei 
Koonxcar v. Deoranee Koontcar, 12 W. R. 234, 

As to the time when a cause of action is to be taken to 
have accrued to a reversioner who seeks to recover the 
lands of his ancestor by setting aside an adoption made by 
a Hindoo widow, reference may be made to the conflict- 
ing cases cited supra^ pp. 50-52, and to the more recent 
decision of a Full Bench of the Calcutta High Court in 
the case of Sreemth Gangooly v. Mohesh Chuader Roy^ decid- 
ed on the 2nd September, 1869, in which it was held that 
a suit of the kind woidd not be barred if brought within 
twelve years irom the death of the widow. 

A Hindoo widow in possession of the estate of her de- 
ceased husband had transferred it to her daughter the next 
heir. A reversioner, during the lifetime of the widow, sued 
to set aside the transfer, and to establish his right to, and 
obtain possession of the estate as upon an improper and 
unauthorized dealing by the widow therewith. It was held 
by the Agra High Court that as the mother's relinquish- 
ment in the daughter's favour did not prejudice the 
plaintiff's reversionary right, his action could not be 
maintained. Udhur Singh v. Ranee Koonicur, 1 Agra, 234. 

A Hindoo widow, waiving her life interest in the 
estate of her deceased husband, ceded the estate to A 
at that time her husband's next heir. On the death 
of the widow, the then reversionary heir sued the 



Digitized by 



Google 



172 Act No. XIV or 1859. 

desoendants of A, who were in poesession of the estate, 
for reoovery of poesession, contending that his cause of 
action arose only on the widow's death. It was held 
by a Division Bench of the Calcutta High Conrfe 
that as in a former suit between the same parties, Hxe 
widow's right to maintenance, as distinguished from a 
right to hold possession of the property in dispute, had 
been dedared, and as it is undoubted law that a widow can 
relinquish her rights in favour of her husband's heir, the 
property must be taken to have vested in A from the time 
when it was ceded to him by the widow, and that her 
death gave no new cause of action to the plaintiff whose 
suit not having been brought within twelve years firom 
the time when the defendants came into possession, was 
barred. Kaahee Ohunder Nag v. Kali Koomar Hag, 6 W. IL 
180. Compare Rujoneekant Hitter v. Premchand Bose^ 
Marsh. 241; Shurut Ohunder Dutt v. Shama Soonduree 
Dossee^ 8 W. R. 600. It maybe doubted, however, whether 
the relinquishment by the widow in favor of her husband's 
next heir would be valid without the consent of all the 
heirs of the husband alive at the time. See MacpAerson 
on Mortgages, 5th ed. p. 27. 

A Hindoo widow putting forward a pretended deed of 
gift from her husband, sold to the defendant lands in which 
she had only a life interest. The reversionary heir dis- 
puted the deed, and was directed by the Court to institute 
a regular suit tor setting aside the sale, which, however 
he failed to do. The reversioner predeceased the widow : 
but his children, after the widow's death, within twelve 
years after they had attained majority,* but more than 
twelve years after the sale to the defendant, instituted 
a suit as reversioners for the recovery of the lands. The 
defendant pleaded limitation, urging that his possession 
must be taken to have been adverse to the plaintiff's £ei- 
iher from the time when the latter disputed the deed of 

* The suit was brought before Act XIV of 1859 came into operatioD. 
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gift put forward by the widow. But it was held that as 
no possession by or through a Hindoo widow, however 
it may have been acquired, can be adverse to the rever- 
sioner until his right to possession accrues, which does not 
happen until the widow's death, the claim was not barred. 
Peary Mohun Roy v. Chunder Kant Boy, Marsh. 33. 

Lands inherited by a Hindoo widow trom her husband 
were sold in execution of a decree against her for her 
personal debts. The purchaser failing to pay the Gov- 
ernment revenue on other lands held by him, these, to- 
gether with the lands purchased at the execution sale, 
were sold by the Collector at an auction sale to the defend- 
ant. A reversioner, the widow being then alive, sued to 
have this sale set aside, but his suit was dismissed as not 
brought within one year from the date of the sale, as 
prescribed by Section 24, Act I of 1845.* On the death 
of the widow, a suit for possession being brought by the 
same plaintiff, limitation under the same Section and Act 
was again pleaded. But it was held that as all that 
was or could be sold under the original decree was the 
widow's life interest in the lands, nothing more than that 
life interest could be purchased by the defendant at the 
sale for arrears of revenue ; that on the widow's death, 
the defendant's interest in the lands through her termin- 
ated ; and that neither the provisions of the Act referred 
to, nor the decision in the former suit could bar the plaint- 
iff's suit for possession. Doorga Churn v. Kassee Chunder 
Mottree, 2 Hay, 646. Compare RamlaU Sirkar v. Oreesh 
Chunder Lahooree, 1 W. E. 145 ; Mohendronath Bose v. 
8yud Ameer AH, 2 W. R. 271. 

In the case of Ooma Chum Bannerjee v. Haradhun Mo^ 
zoomdar, 1 W. R. 347, the plaintiff sued for possession 
of certain lands on the allegation that they belonged to 
his maternal grandfather and maternal uncle, and after 
their death devolved on his grandmother. The defendant 
• Repealed by Act XI of 1869. 
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pleaded limitation, calling upon the plaintiff to prove pos- 
session either by himself or those through whom he claimed 
within twelve years before action brought. This the plaint- 
iff was xmable to do, but contended that limitation did not 
begin to run against him xmtil the death of his grand- 
mother. Upon this point, the Court said : — " We are clear- 
ly of opinion that limitation does not bar the suit, because 
the cause of action arose only from the death of the grand- 
mother who had the life interest." Compare Kalee Churn 
V. Panchkatcree Mahfoon^ 9 W. E. 490. 

A distinction, however, is to be drawn between the case 
of a reversioner who sues on the death of a Hindoo widow 
for possession of property which has actually come into 
her hands, and which she has alienated, and the case of 
a reversioner who sues for possession of property which 
the widow has never actually held. In the latter case, the 
reversioner's cause of action cannot be taken to arise 
on the widow's death. Ramdyal Oossain v. Kattyanee 
Dabea, 8 W. E. 256; Nohin Chunder Chuckerbutty v. 
I88ur Chunder Chuckerbutty^ 9 W. E; 505. In the latter 
case, which was decided by a Full Bench of the Cal- 
cutta High Court, the following explanation was given of 
the groimds on which this distinction rests. Where 
a Hindoo widow seUs lands belonging to the estate 
of her deceased husband without lawful cause, the 
purchaser entering into possession, is not a wrong-doer 
during her lifetime. No cause of action arises to the 
widow against him for entering xmder her grant, although 
the grant is not binding after her death as against the re- 
versionary heirs. In such a case, a cause of action on 
which a suit to recover may be brought, etrises for the first* 
time when the succession opens to the reversioner on the 
death of the widow. But the widow fully represents the 
husband's estate and therefore possession which is adverse 
to her, is adverse to the estate generally. Hence, where 
possession of her husband's estate is withheld from the 
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widow, a oanse of action at once arises, on which she may 
sue to recover possession. If in such a suit she should 
fail to make good her claim, then the reversicmaiy heirs 
will be bound by the decision against her. Kattavia 
Natichear v. The Rajah of Shiva Gitngah, 2 W. R. p. c. 
31; Nogendro Chmider Ghose v. Sreemutty DoHsee, 8 W. R. 
p. c. 17. If instead of bringing a suit for possession, the 
widow allows her rights to become extinguished by lapse 
of time, the adverse possession which bars her, bars also 
the reversionary heirs. Goluchnonee Donsve v. Degumber 
Dey, 2 Bouhi. 193. 

The ruling of the Full Bench in the case of Nobin 
Chunder Chuckerbutfy, has been followed in the cases of 
Pearee Lall Chotcdry v. Brinda Dabee Choicdhrain^ 9 W. 
E. 460, and Qopal Singh v. Kanhya Lall, 11 W. R. 9. In 
this last case, it appeared that on the death of Deen Dyal^ 
who had been separate in estate from his brothers, his 
brother's sons, in the lifetime of the widow of Deen Dyal, 
had claimed and obtained possession of certain lands 
which had belonged to his estate. In a suit brought after 
the widow's death by a son of a daughter of Deen Dyal 
for possession of the lands by right of inheritance, it was 
held that as, under the Mitakshara law, by which the par- 
tis were governed, the widow was entitled to succeed on 
the death of her husband, the possession of the brother's 
sons was adverse both to her and to the reversioner, and 
as that adverse possession had extended over more than 
twelve years, the claim of the plaintiff was bcured. 

On the death of A, his two daughters B and C succeed- 
ed to his estate. B died in 1835 ; C in 1859. In 1867, 
the son of C sued for possession of a moiety of the lands 
which had belonged to A, and which he alleged had been 
alienated by B to the defendant, without lawful cause. It 
was held that as it did not appear that C had joined in 
the alienation made by B, the defendant's possession firom 
the death of B was adverse to C, who on that event be* 
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oame direct heir to all the property of A, and would have 
had a right of action to recover any portion of the estate 
which had been alienated without her consent ; and that 
no new cause of action arose to the plaintiflf on his mo- 
ther's death. Juggurnath Dutt v. Ounga Chum Bay 
Chowdhryy 12 W. R. 97. 

Several early decisions of the Calcutta High Court are 
not in accordance with the views expressed by the Full 
Bench in the case of Nohin Chunder Chuckerhutty^ and 
must be taken to have been wrongly decided. Thus in 
the case of Kunimul Sha Bennick v. Bamjee Shu Bennkky 2 
W. R. 276, it was held that where after the death of a 
Hindoo, or of his widow, his daughter is entitled to suc- 
ceed, but does not get possession, the sons of the daughter 
are entitled to sue for possession within twelve years from 
their mother's death, and to require the period of their 
minority to be deducted in reckoning limitation. With 
reference to this decision, it may be remarked that, on the 
death of the widow, the daughter had a present right to 
possession, and a cause of action to enforce it if withheld, 
«tgainst which limitation would run, and which could be in 
no way affected by the subsequent disability of the sons. 
Compare Haro Chunder Choivdhryv. Oohind Koomar Chotc^ 
dhry, 7 W. R. 134. 

The decision in the case of Bamnarain Moiter v. Bam^ 
doolhih Sandyal, 7 W. R. 453, would also seem, open to 
question. Aptttnee imhal was bought by Ramruttim, and 
was devised by him to his son Gniigagobind. Ghmgago- 
bind survived his father but died childless and intestate, 
leaving a widow, Sibosoonduree. Neither Ramruttun, 
Oungagobind nor Sibosoonduree ever took possession of 
the putnee mehaL On the death of Sibosoonduree, the 
plaintiff, whose general title aa nephew of Oungagobind 
to succeed to the estate of his uncle was not disputed, sued 
to recover possession of the puttiee mehaL It was pleaded 
that the suit was baxred as not brought within twelve years 
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firom the date of the purohaBe by Bamruttun ; but it was 
held upon the authority of the case of Kummul 8ha Ben- 
nick, and of Ooma Chum Bannerjee cited mpra, p. 173, that 
the plaintiff's cause of action did not arise until the death 
of Sibosoonduree. But it is clear that an adverse possession 
commenced from the time when Bamruttim failed to obtain 
possession of the lands he had purchased, and that limit- 
ation should have been reckoned against the plaintiff from 
that time. 

In the case of Chunder Nath Sein v. Anmidmoyee Dossee^ 
11 W. R. 289, it was held by a Division Court that where 
a daughter had taken possession of her father's estate after 
his death, but had subsequently been out of possession for 
more than twelve years, a suit by the reversioner for the 
recovery of the property, brought within four years from 
the death of the daughter, was barred. It does not appear 
fi^m the report of this case under what circumstances the 
daughter had relinquished possession. The Court relied 
upon the decision of the Full Bench in the case of Nobin 
Chunder Chuckerhutiy. But the cases are not analogous. 

Soudaminee, the daughter of Bamnarain, a deceased Hin- 
doo, sued for a declaration that the will of her fiEkther in 
favour of the defendant Bistoonarain, was invalid, and for 
possession of her father's estate as manager. It appeared 
that Kulyanessuree the widow of Bamnarain, had, on 
his death, instituted proceedings against Bistoonarain, 
in which she claimed the estate of her deceased husband, 
and that subsequently by a deed of compromise she had 
admitted the rights of Bistoonarain as devisee, and given 
up her own. The Court held that as against the daughter's 
suit limitation ran from the date on which the widow ad- 
mitted the rights of Bistoonarain, and not from any prior 
date, since the widow during the pendency of her litiga- 
tion with Bistoonarain, was protecting the interests of the 
daughter, who claimed to be the reversioner, who would 
not have been heard in the matter, and could have no 
23 
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oocasion to sue during the pendency of that litigation. 
8otiduminee Dossee v. Bistoatuiratn Roy^ 8 W. R. 323. It 
would appear from the report of this case that Soudam- 
inee'fl suit was brought during the lifetime of Kulyan- 
essuree. In the earlier cjwe of Ram Bumee Kootiteur v. 
Moheshur Koonwur^ 1 W. R. 338, it was held that a 
suit by a reversioner to set aside a deed of alienation 
purporting to have been executed by the plaintiff's ances- 
tor, and supported by the widow, on the allegation that 
the deed was a fabricated one, could not be maintained 
during the widow's lifetime, but that the reversioner 
might, during the lifetime of the widow, bring an action to 
declare that the conveyance was not binding beyond her 
lifetime. Compare Roonia v. Jeewun Ram^ 1 Agra, 240. 

In the case of Seeboopersad Dasa y, AJrtmissay 2 Hay, 
477, it was held that a reversionary heir is not bound by a 
eompromise entered into by a widow for the relinquish- 
ment in favour of a third party of a portion of her deceased 
husband's landed estate, and therefore that in a suit for 
the recovery of the lands so relinquished, limitation will 
not run against him from the date of the compromise but 
from the death of the widow. 

A reversioner's cause of action against his ancestor's les- 
see does not accrue until the expiration of the lease, unless 
the reversioner be evicted, or deprived of his rent, or rent 
be received adversely to him from the lessee by a stranger. 
Indhoo Bhoosun Deb Rat v. Huroiiath Ra% 8 W. E. 135. 

A having obtained a certificate xmder Act XX of 1841, 
for collecting the debts due to the estate of his maternal 
uncle deceased, sued certain tenants of lands belonging to 
the estate for rent. B intervening, A's suits were dismissed 
under tihie provisions of Section 77, Act X of 1859. More 
than a year after the decision in the rent cases, A instituted 
a suit against B for possession of the whole of his uncle's 
estate, alleging that he had been in possession thereof ftx)m 
the death of his uncle's widow, until dispossessed on B's 
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intervention in the suits for rent. B pleaded limitation 
under Section 77, Act X of 1859, on the ground that A's 
aotion had not been brought within one year from the 
decision in the rent cases ; but it was held that the limit- 
ation under that Section only affected A's right to the 
extent of barring his claim to recover the rent sought 
for in the dismissed cases, the Court being of opinion 
that it could not have been intended that a decree for 
rent from one or two out of perhaps hundreds of ryots, 
awarded to an intervener, should be considered as an 
estoppel to the right of the plaintiff to sue for the posses- 
sion of the entire estate, should he not sue within one year 
from the date of such decree * It was further held by the 
Court that although the plaintiff had failed to prove his 
alleged possession of the estate, still as his suit for posses- 
sion was brought within twelve years from the death of 
his uncle's widow who had held the property, he was en- 
titled to a judgment on establishing his right to succeed 
his uncle, since his cause of action did not arise until the 
death of the widow. Chunder Sheekhur Boy v. Nobm 
Soondur Ray, 2 W. E. 197. 

Not unlike the questions which have arisen as to the 
mode of applying limitation in the case of suits brought 
by reversionary heirs to set aside alienations made by 
a widow, are those which have arisen in dealing with 
claims falling to be decided under the MiteJ^hara Law, 
brought by sons to set aside alienations wrongfully made 
by their fathers of ancestral property. In these cases also 
the decisions have not been uniform. 

In the case of Ram Gholam v. Oour Pershad, S. D. 

* CompaFe Bam Kowml Sein v. that when a plaintiff gnes on a 
Prossanno Moyee, 8 W. R. 294, general right to real property, the 
in which it was declared to be limitation is that of twelve years 
the rule of law Hiat when the oh- as provided by CUuse 12, Act 
ject of a suit is directly to set XIV of 1859. See, also, fun- 
aside an order passed under Sec- durp Narain Singh v. Burgoo 
tion 77, Act X of 1859, the limit- Bam Sein, 3 W. B. x. 6. 
ation of one year applies ; but 
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1845, p. 175, it was held by the late Sudder Court that 
in provinces where the Mitakshara law prevails, it is 
competent for a son, whose father has wrongfully alienated 
ancestral property, to sue, even during the lifetime of 
his father, for recovery of possession, as on an exclusive 
proprietary right. This ruling was, however, controvert- 
ed in a subsequent decision of the same Court in the case 
of Bikaoo Lall v. Chuttur Dharee Lally S. D. 1850, p. 
282, in which it was held that while the father lived, a son 
oould not, under the Mitakshara law, sue as on an exclus- 
ive proprietary right, for possession of lands which his 
father had improperly alienated. The Court, however, dis- 
tinguished between such a suit, and one brought by a son 
to declare his father's alienations, made without consent, 
to be illegal and invalid ; and it may be inferred to have 
been the Court's opinion that a suit brought in the latter 
shape might be maintained during the father's lifetime. 

In the case of Ramdyalnarain Singh v. Joolfeekur Hos" 
seiuy S. D. 1851, p. 362, the plaintiff sued for posses- 
sion of certain lands on the allegation that they formed 
part of an ancestral estate which had been wrongfully alien- 
ated by his father, and for registration of his name as 
proprietor thereof. The lower Court dismissed the claim 
as not brought within twelve years from the time when 
the plaintiff's father had sold the lands in question, from 
which date the Court was of opinion that the plaintiff's 
cause of action must be deemed to have accrued. But 
this decision was reversed by the Sudder Court on appeaL 
The Court observed : — " Certainly a cause of action may 
have arisen at the time of the sale ; that is, it is possible 
that a suit could have been maintained by the plaintiff 
during his father's lifetime, merely for the purpose of 
declaring the sale invalid or void. But he could not have 
brought the present action which is for possession and for 
registration of his name in the Collector's office as sole 
proprietor of the estate in dispute, until after his father's 
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death." The Coxirt aooordingly held that as the plaintiff 
oould not have maintained the action as brought, during 
the lifetime of his father, his cause of action must be taken 
to have arisen at the date of his father's death. The same 
view was again followed by the Sudder Court in the case 
of Sheomhy Singh v. Qobind Roy, S. D. 1857, p. 67. 

In the case of Beer Perahad v. Doorga Pershady W. R. 
1864, p. 215, the plaintiff sued during his father's lifetime 
to set aside alienations made by his father, of ancestral 
property. The lower Court being of opinion that the 
plaintiff, who was a minor at the time of the alienations, 
was bound under the old law of limitation by which the case 
was» governed, to bring his suit within twelve years from 
the time of his attaining majority, dismissed the claim as 
not brought within that time. On appeal, the plaintiff 
urged that as in accordance with the rulings of the Sud- 
der Court above cited, a suit by a son for possession of 
ancestral property unlawfully alienated by his father is 
in time if instituted within twelve years from his father's 
death, it follows that if a son's right is not barred by his 
waiting till his father's death, no matter when that may 
happen, it cannot, while the father lives, be considered to 
be barred by reason of the son not having sued to enforce 
it within twelve years from the date of his attaining full 
age. But the High Court held that the decision of the 
lower Court was correct. It was observed that " a distinc- 
tion was to be drawn between the suit of a son for posses- 
sion, and the suit of a son to impugn a deed of alienation. 
In the one case, the cause of action accrues on the death 
of the parent ; in the other from the date of the alienation. 
For possession, the son must wait till the death of the 
fether, and then he may sue for possession ; in which suit 
any alienations made without warrant of law by the father 
would of course be cancelled. But that is not the case 
where the suit is solely to impugn an act of alienation. 
In such a case, the cause of action is the unlawful act of 
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the father, and if the 8on does not choose to oome into 
Court to try the right of the alienee within twelve years 
from the date of the alienation, or within twelve years 
from the date of his attaining majority, supposing the 
alienation to have been made during his minority, he for- 
feits his right to do so, and cannot during his parent's 
lifetime disturb the contract which he has suffered to exist 
unchallenged for twelve years." 

From these decisions it would seem formerly to have 
been the received opinion, that a son seeking to set aside 
his father's alienations had a double remedy, either by a 
suit brought within twelve years from their date to have 
them declared void and invalid, or by a suit for posse^on 
which might be brought at any time within twelve years 
from the father's death. 

But the recent decision of a Full Bench of the Calcutta 
High Court in the case of Luchmun Pershady. Raja Ram 
Tewarecy 8 W. E. 15, is opposed to the notion of a 
double remedy. It was observed in this case that under 
the Mitakshara Law, a son by birth alone acquires a 
right in ancestral property, and a right during his father's 
lifetime to compel a partition of such property. A father 
cannot under that law, without the consent of the son, 
alienate such property except for suflScient cause, and the 
son has not merely a right to prohibit the father from al- 
ienating, but may sue to set aside the alienation if made. 
The cause of action in a case of alleged wrongful alien- 
ation by a &ther, must therefore be taken to accrue 
to the son at the time of the alienation, and not upon the 
death of the father, and this cause of action must be sued 
upon by the son within twelve years from the date of 
the alleged wrongful alienation, or, in the case of the son 
having been a minor at that date, within three years frt>m 
the time when he came of age. It was also decided in this 
case that a new cause of action does not upon the subse- 
quent birth of a younger brother, accrue either to the elder 
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brother alone, or to him and the younger brother jointly, 
and that a son cannot sue to set aside alienations made 
before his birth.* Compare Dabee Profapnarain Singh v. 
Monohur Doss, W. E. 1864, p. 96 ; Gouree Choicdhrain v. 
Chummun Chotcdhryy W. E. 1864, p. 340 ; Seetul Pershad 
Singh v. Ootir JOyal Singh, 1 W. E. 283 ; Bcerkishorc Suhaye 
Singh v. Hurbullub Narain Singh, 7 W. E. 602 ; Buraik 
Chuttur Singh v. Greedharee Singh, 9 W. E. 337. 



Section 1, Clause 13. 
To suits to enforce the right to share in any 
Limitation of 12 jevs. property moYcable or un- 
fi^Si^J^^iSd^tr moveable on the ground 
maintomnce. th^t it is joint family prop- 

erty ; and to suits for the recovery of mainten- 
ance, where the right to receive such mainten- 
ance is a charge on the inheritance of any estate 
—the period of twelve years from the death of 
► the persons from whom the property alleged to 
be joint is said to have descended, or on whose 
estate the maintenance is alleged to be a charge ; 
or from the date of the last payment to the plaint- 
iff or any person through whom he claims, by the 

* According to the Mitakshara ofthe share to which if a partition 
and Mithila law, the alienation of took place he would he individu- 
joint undivided property by one ally entitled. Jlrasvami Ora* 
of several joint owners without mini v. Ayvasvami Oramini, 1 
the consent of the rest, is invalid Mad. 471 ; PidomineJappa Kau' 
m respect of their shares. Who- dan v. Mannaru Naiken, 2 Mad. 
ther such an alienation is valid 416 ; Rayacharlu v. VenJcata/T' 
even for the alienator's own amaniah, 4t Mad. 60. The ten- 
share, would seem \o ho doubtful, dency of the decisions of the 
It has been held by the Madras Bengal Courts would seem to 
Hich Court that a member of an have been to a contrary effect, 
undivided Hindoo family may, Marpfierson on MortgageSf 6th 
without the consent ofthe other ed. pp. 19-20. 
members, make a valid disposition 
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person in the possession or management of such 
property or estate on account of such alleged 
share, or on account of such maintenance as the 
case may be. 

A PRESUMPTION obtains imder the Hindoo Law of the 
continuance of the joint right to ancestral property in the 
members of a joint and undivided Hindoo family. This 
presumption throws upon the party alleging separation 
at a certain time, and claiming property as separately ac- 
quired after that time, the onus of proving the separation 
anil the separate acquisition. Accordingly, where it is 
admitted that a Hindoo family is joint and undivided, 
the mere fact of property standing in the name of one 
member of the family is not primd facie proof that it is 
his separate self-acquired property, nor is his possession 
primd facie an adverse possession as against the other 
members of the family. The following cases, some of 
which were decided before Act XIV of 1859 came into 
operation, will show how this presumption has been ap- 
pHed in questions of Umitation. 

Where the plaintiff sued for the share of his maternal 
grandfather in the family property, and the defendant 
pleaded limitation, and it appeared that the parties had 
all Uved together as members of an imdivided Hindoo 
family, the plaintiff's immediate predecessors being fe- 
males, it was held that there could be no such adverse 
possession as would support the plea of limitation. Itt^'' 
oneekant Mitter v. Prenichand Base, 1 Hay, 513. 

In deciding an issue imder the old law of limitation in 
a suit for a share of a joint inheritance, the lower Court 
found that the plaintiff had not given evidence of her pos- 
session up to the date of suit, and held her claim to be 
barred. On appeal it was held that such a finding was 
inconclusive, the real issue being whether the plaintiff was 



Digitized by 



Google 



Section 1, Clause 13. 185 

a joint sharer, and if so, whether the joint possession con- 
tinued up to any time within twelve years next before the 
oommenoement of the action. Lidurmonee Dahea v. ifcf/- 
narain Chand Mozoamdar, Marsh. 172. 

A Hindoo widow sued to recover fix)m her husband's bro- 
ther, her husband's share in a joint estate. The lower Court, 
assuming that she had been dispossessed from the death 
of her husband, which took place more than twelve years 
before action brought, pronoimced her claim to be barred. 
But it was held on appeal that as it appeared that the parties 
had been living together as belonging to the same family, 
there was no presumption of an adverse holding by the 
defendant, or of the plaintiflf's dispossession. The case 
was accordingly remanded for a decision on the evidence, 
as to whether what was joint property when the plaintiflTs 
husband died, had since, by any act of the defendant, — 
either by dispossession of the widow, or by holding ad- 
versely to her without recognition of her right, — been 
acquired by him, and whether he had so held for more than 
twelve years. Kktomonee Chowdhry v. Shihchunder Chotc- 
dhn/j 1 Hay, 473. The mere fact of a Hindoo widow, en- 
titled to her husband's share in a joint estate, continuing to 
live with the joint family, and to mess with them, has been 
held sufficient, in the absence of evidence to the contrary, 
to show that she is in joint possession, and that she has 
been receiving payments in money or in money's worth on 
account of her share. Bindoo Bash i nee Domee v. Anund 
Chunder Paul, 2 W. R. 179. Kripa Moyee Dabea v. 
Gobind Chiuider Bagchee, 11 W. R. 338. 

The widow of one Bam Gobind, on behalf of herself 
and minor sons, sued certain members of her deceased 
husband's family for a share of joint ancestral property 
from which she alleged that she had been ousted. It 
appeared that the father of Ram Gobind, through whom 
the plaintiff alleged her right to be derived, when sued 
during his lifetime as trustee for the defendant's father, 
24 
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then a minor, for misappropriation ot the funds of the 
estate in dispute, did not plead that he was a joint sharer 
and not a trustee. The Court held that although there 
is a legal presumption that a Hindoo family admittedly 
once joint, continues joint, and the hurthen of proof rests 
with those who aver a separation of rights, still in this 
case the presmnption had heen p^nfnd facie rebutted so 85 
to shift back upon the plaintiff the burthen of proving 
that she had possession and was dispossessed within twelve 
years previous to suit. Surnomoyee Dabea v. Gfunga Go^^ 
bind Roy^ 2 W. E. 264. Compare Drohomoyee Buf^wnea 
V. Bhuggobbutty Dabea, 2 Hay, 470. 

The interpretation and construction of this Clause were 
very fiiUy discussed in the. judgments pronounced by 
Hollow AY and Collbtt, JJ., in the case of Chvindan 
Pillai Y. Ohidambara Pillaij 3 Mad. 99, of which the 
following is an abstract. 

The words of this Clause which prescribe a period of 
twelve years &om the death of the person firom whom the 
property alleged to be joint is said to have descended, as 
the time within which a suit to enforce the right to 
share in such property must be brought, have special 
reference to the law of inheritance prevailing in Bengal, 
where the theory is that property descends £rom father to 
son, and where the right to enforce partition, only arises 
on the death of the father. There is great difficulty, how- 
ever, in applying this provision to the law of inheritance as 
it exists in the Madras Presidency, where nothing except 
self-acquired property can properly be said to descend, and 
where, in respect of all other property, a son firom the mo- 
ment of his birth is a coparcener with, and can enforce 
partition against his father. Even in its application to 
the Bengal law of inheritance, the Clause must be under- 
stood to relate to the case of a claimant who has been 
entirely out of possession, and excluded firom possession 
by those against whom he claims ; since it would be uu* 
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reasonable to hold that where, on the death of the father, 
the family elects to remain in union, and all the members 
are supported in the family house under the presidency 
of the elder brother, the right of one of the family to en- 
force partition must be exercised within twelve years or 
not at all, his right to a partition becoming barred while he 
remains in actual possession or enjoyment of the property, 
unless he is able to show that some payment has been 
made to him. So also, where an absent member of a joint 
family contributes to the maintenance and improvement 
of the joint property, it would be unreasonable to hold that 
his right to a share would be bacred, should he have 
£Edled within twelve years to enforce a payment to himself 
which might keep alive his remedy. The absence of pos- 
session in one person, and the exclusive possession by 
another must unite for the statutory period. As the Act 
does not in its provisions relating to real property, abolish 
the old doctrine of hostile and Mendly possession, or the 
doctrine that the possession of one joint-tenant, co-par- 
cener, or tenant-in-common is the possession of all, the 
only effect which can be given to it, is to make it a ques- 
tion on the fiwjts whether the possession is hostile, where- 
as it was formerly an irrebuttable presumption of law 
that the possession was friendly. Compare SuhJuUyan v. 
Sankara 8ubhait/ar, 2 Mad. 347, in which similar views 
were expressed. 

A plaintiff sued to establish his title to, and obtain pos- 
session of a share in certain lands, belonging as he alleged 
to the joint undivided family estate. The defendants 
pleaded limitation, contending that the family was divided, 
and that the lands claimed belonged exclusively to them. 
It was held by the Agra High Court that as it appeared 
that both parties were descended from a common ancestor, 
to whom the lands in dispute had belonged, and that the 
separation between the parties had taken place within the 
statutory limit of twelve years, up to which time they had 
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lived together as an undivided family, it lay upon the 
defendants who alleged an exclusive right, to show their 
exclusive title, or a distinct severalty of interest and a 
clearly adverse possession for more than twelve years 
Bainee Singh v. Bhurth Singhy 1 Agra, 162. 

In order to bar a suit by a co-sharer in a joint estate, 
or a person claiming imder a purchase from such co- 
sharer, it must be distinctly shewn by the defendant co- 
sharers that there haa been hostile possession for the period 
required by the law, and that the plaintiff or the person 
under whom he claims, being a person not disqualified from 
suing, has slept over his rights so as to have lost his remedy. 
Johirooddeen v. Nasirooddeen Mahomed Chowdhry^ 3 Wym. 
265. Compare Lalla Beharee Lall v. Lalla Modhoo Pershad, 
6 W. E. 69 ; Bukhoree Lall v. Pearee Lall, 12 W. R. 124. 

Where one of several co-sharers manages the joint estate 
and is accountable, to the others, the mere non-receipt by 
one of the co-sharers for a period of twelve years of his 
share in the profits of the estate, will not bar a suit by 
such co-sharer to have his right to a share in the profits 
of the estate declared. Shibo Soonduree Dossee v. Kalichurn 
Boyy W. R. 1864, p. 296. Brojobullub Seal v. Lucklieeniotiee 
JDossee, 11 W. R. 132. 

A co-sharer suing to establish his right to a share in 
the joint estate can only be barred by limitation under 
this Clause, where those who are his co-sharers and dispute 
his claim, can show that they have dealt with the prop- 
erty for twelve years as exclusively their own, and so as 
utterly to destroy the presumption that they were acting 
on behalf of the plaintiff. An adverse possession dis- 
tinctly indicating separate proprietorship must be plead- 
ed and proved by the co-sharers ; and if they do not plefui 
it, a mere lessee under them cannot take the objection. 
Ranee Shama Soonduree v. Jardine Skinner Sf Co,y S W. 
R. 144. But compare Bama Soonduree v. Junglee Shik- 
d<xr, 1 W. R. 202. 
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In several cases, however, an opinion has been expressed 
that the primd /(wie presumption in respect to the property 
of a joint undivided Hindoo family remaining joint, will 
not govern the decision of questions of limitation arising 
under this Clause. Thus, in the case oiPunchanun Dyal v. 
Madhub Dyal, W. R. 1864, p. 349, in which the plaintiff 
claimed a share in certain family property, it being 
alleged by the defendants that there had been a separation 
of the joint fiunily more than twelve years before action 
brought, and a sole possession by them from that time, 
the High Court held that particular enquiry ought to 
have been made by the lower Court into the evidence as 
to the mode in which the property had been enjoyed 
with a view to ascertain whether the plaintiff had within 
twelve years before the institution of his suit received any- 
thing on account of his share of the property, or had other- 
wise been in joint possession; since if it appeared that 
the plaintiff had for twelve years and upwards been ex- 
cluded from all interest in the property, the limitation 
provided by the Clause under notice would apply. See 
also the oases of Ombika Churn Sett v. Bhagobutty Churn 
SeUj 3 W. E. 173 ; Oopal Mai v. Bydonath Ojha, 6 W. 
R. 170 ; Hurreehur Mookerjee v. Teenkowree DosseCy 6 W. 
B. 170 ; Uma Sundari Dasi v. Dwarkanath Roy^ 2 Ben. 
A. c. 284 ; and compare Onooda Churn Bannerjee v. Bires- 
8ur Bannerjecy 3 W. R. 12. 

In the case of Nobin Kkhore Bannerjee v. Hurreehur 
Mookerjeey 5 W. R. 251, the Court observed : — " "We are 
by no means prepared to say that as mere presumption 
of law, we must not assume the estate to be joint, till it 
is proved to be separate. But, be that as it may, it is 
evident, that the law limiting ^uch claims to twelve years, 
any honest party must be in position to show whether 
he has had any enjoyment of the estate, either jointly, or 
by division of the profits within that time.'* 

A Hindoo widow sued for confirmation of her right in 
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oertain lands which she alleged had been possessed by her 
husband jointly with his brother as ancestral property. 
The defendant, who it appeared had got a decree for 
possession of the lands in question in a summary suit under 
Section 15 of this Act, pleaded that the plaintiff had 
never been in possession. It was held by the High 
Court that the lower Court was wrong in giving judgment 
in favour of the plaintiff on a finding that the property 
had at one time been joint, and that it was not shewn 
when a separation had taken place, since, under this, and 
the preceding Clause, it was for the plaintiff to get over 
the bar of limitation raised by the defendant's plea, and to 
show that she had been in possession within twelve years. 
Suttohhama Oooptah v. Shantomonee Choptah^ 7 W. R. 34 ; 
Brokobhanoo Dosaee v. Suro Soonduree DosseCy 10 W. B. 
264. 

A daughter sued for possession of a joint share in oertain 
lands by right of inheritance from her deceased father, 
alleging that she had been in joint possession thereof from 
the date of his death up to a time within twelve years 
from the institution of her suit, when she was dispossessed 
by the defendants, her co-sharers. The defendants denied 
that the plaintiff had ever been in possession of the land 
claimed, which they alleged that they held imder a will. 
The Court of first instance dismissed the claim as barred 
by limitation, by reason that the plaintiff had never 
been in possession since her father's death. The lower 
appellate Court held that until the defendants proved the 
will imder which they claimed to hold, no question of 
limitation adverse to the plaintiff could be entertained. 
The case coming before the High Court on special appeal, 
it was held that the judgment of the lower appellate Court 
was erroneous, since the point whether the plaintiff had 
ever had joint possession of the property, having been 
tried and decided against her by the Court of first 
instance, the appellate Court, before going farther, should 
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have tried the same issue, and have determined it with 
reference to the provisions of the Clause under notice. The 
Court at the • same time observed that, as there was no 
allegation in the pleadings that the family was separate, 
or that the property in dispute was not ancestral, if the 
plaintiff had been able to prove her possession either per^ 
Bonal or constructive at any time within twelve yeara 
before the institution of her suit, the question whether the 
will was or was not genuine could not have arisen. Raj- 
komnaree Dabea v. Oopal Chunder Chatterjee^ 4 W. B. 101. 
In the case of Kutuiurp Narain Singh v. Bundoo Ram 
Seiuy 3 W. E. X. 6, the plaintiff had originally sued in tha 
Collector's Court for arrears of rent due in respect of cer- 
tain lands occupied by the defendants ; but on the latter 
pleading that they held the lands for which rent was 
claimed under a partition, the plaintiff's claim was dis- 
missed. The plaintiff then sued in the Civil Court to have 
his right and title to the lands declared, admitting the 
defendants to be co-sharers with him in the general estate, 
but alleging that with respect to the particular lands 
in dispute, the defendants were only in the position of 
ordinary tenants, and as such were liable iac rent. The 
claim brought in this shape was held by the lower Courts 
to be barred by limitation under Section 77 of Act X of 
1859, as not brought within one year &om the date of 
the Collector's decision ; but on special appeal it was held 
by the High Court that that Section is not applicable to a 
case in which there has been no intervention.* Further, it 
was ruled that the suit was not barred under Clause 5^ 
Section, 1, Act XIV of 1859, since it was not brought to set 
aside the Collector's decision, but was an original suit to 
obtain a declaration of title by setting aside the defend- 
ant's plea of partition. The Court held that if the plaint- 
iff could prove his possession within twelve years, his suit 
might be maintained. 

• See ti«pw, pp. 178.179, 
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Lall Beharee died leaving two widows, of whom Phool- 
essuree was the elder, and Judoobiinsee the younger. On 
his death, Phoolessuree was allowed to take possession of 
his entire estate. On the death of Phoolessxiree, Judoo- 
bunsee sued for a declaration of her right to, and for 
possessionof the estate. The lower appellate Court de- 
cided that as by the Mitakshara law, by which the parties 
were governed, the widows had equal rights to the succes- 
sion on the death of their husband, the plaintiff's cause of 
action must be taken to have arisen from Lall Beharee's 
death, and that her claim was barred as not brought 
within twelve years from that date. It was ruled by the 
High Court that assuming the rights of the widows on the 
deatii of the husband to be equal, the younger widow 
would on the death of the elder, be, at all events, entitled 
as heir to a moiety of the estate which the latter had held. 
But as it appeared that the plaintiff had during the 
lifetime of the elder widow, received an allowance out of 
the profits of the estate, the entire possession of the latter 
was pronounced not to be adverse to her. " Judoohunsee 
Kooer v. Oirbhurun Kooery 12 W. E. 158. 

It has been held that the provisions of this Clause 
apply to property held as joint-property by Mahomedan 
as well as by Hindoo families. Sakhoanissa Khatoofi v. 
Khyrooniasay 5 W. R. 238 ; AJeeJoonissa Beehee v. Achina 
Beehee^ 11 W. E. 45. In this last case it was said that 
the word ' payment' as used in this Clause, is not neces- 
sarily to be understood as meaning a money payment, but 
that it is open to the Court trying the claim to draw its 
own conclusions and inferences from the facts before it, 
as to what constitutes a payment. 

This Clause has been held to apply to all suits for the 
recovery of maintenance, where the right to receive such 
maintenance is a charge on the inheritance, whether such 
right has arisen out of the general law, or out of a specific 
deed granting it. Shania Soonduree v. Bama Soondureey 
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W. B. 1864, p. 13, The right to maintenanoe is a con- 
stantly reoumng right, and the only har to its enforcement 
is the lapse of the time required by the law of limitation 
to bar the remedy. Venkopadhyaya v. Kamri HengunUy 
2 Mad. 36. Where a Hindoo widow has been maintained 
out of her husband's estate, from the time of her husband's 
death, up to within twelve years from the institution 
of a suit brought by her for a declaration of her right 
to maintenance, the limitation provided by this Clause 
cannot be applied. Luckheemonee Dabea v. Ahollya Bhai 
JDo^ea, 6W. E.37. 

A Hindoo widow sued the brothers of her deceased 
husband for maintenance. The defendants pleaded limit- 
ation under this Clause. It appeared that the plaintifiTs 
husband had died during the lifetime of his father, without 
having inherited, more than twelve years before the institu- 
tion of the plaintiflfs suit. It was held by the High Court 
that the piere fact of more than twelve years having elapsed 
between the death of the plaintiff's husband and the 
institution of her suit, did not bar her remedy, inasmuch 
as her husband having pre-dececksed his father, her main- 
tenance, although a charge on the property in the father's 
hands, was not so long as the father lived, ^ a charge on the 
inheritance of any estate.' The Court, Kemp and Seton 
£arr, J. J., was of opinion that when the father's property 
went on his death to his heirs, the plaintiff's maintenance 
became for the first time a charge on the inheritance, and 
that the plaintiff's suit being brought within twelve years 
from that date was maintainable. Luckheemonee Dabea 
V. Binods Lai Cliatierjee, 4 W. E. 84. The language in 
which this decision is expressed, is not very clear, and the 
view taken by the Court seems open to question. In the 
case of Khetramani Dasi v. Kashinath Dasy 2 Ben. a. c. 
15, it was said by Peacock, C. J., whose opinion was 
followed by a majority of a Full Bench, that " according to 
the law as administered in lower Bengal, a daughter- 
25 
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m-law has no legcil ground of aotionto recover mam-* 
tenanoe agamst her father-in-law. The rights of a wife^ 
or of a widow, and those of a son's widow, to maintenanoa 
are governed by very different principles. A son's widow 
has not the same legal right against her father-in-law 
as a wife has against her husband, or as a widow has 
against the heirs (rf her husband who take his estate by 
inheritance. The father is not heir to his son in preference 
to the son's widow. A son's widow has no right in her 
father-in-law's estate, and upon partition of such estate, she 
is not, like a daughter, entitled to a share even though the 
estate is ancestral." Applying these remarks to the case 
of Luckheemonee Dabea^ it would seem that neither during 
her husband's lifetime, nor on his death, could she have 
any claim as against her father-in-law or his estate, {or 
maintenance, and consequently none as against his heirs. 

But in the case of Chaiidrabhagabai v. Kashinath^ 2 Bom^ 
823, the Bombay High Court appears to have considered 
that a widow may maintain a claim for maintenance 
against her husband's father ; and in the case of Timappa 
Bhat V. Panneshriammay 5 Bom. a. c. 130, it was held 
by the same Court that a widow is entitled to maintenance 
from her husband's brother, whether separated or not, 
notwithstanding the non-receipt by the latter of her 
husband's assets. It was observed in this case that the 
Clause under notice does not apply to all suits for the 
recovery of maintenance brought by a Hindoo widow 
against her husband's family, but only to suits in which 
she seeks to have her maintenance made a charge on 
a particular estate ; that there is nothing in the EUndoo 
law to prevent a Court from awai'ding a widow a separate 
maintenance; and that in a suit for maintenance the 
cause of action ordinarily arises at the time when the 
maintenance, having become necessary, is refused by the 
party from whom it is claimed. Compare Bai Lakshmi v. 
Lakhmidas OopaldaSy 1 Bom. 13. 
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A suit to establish a right to a share in a watan and 
to recover a portion of the profits thereof, is governed by 
the limitation provided by this Clause, and not by Clause 
16 of this Section. Gitndo Anandrav v. Krishnarac Ootnnd^ 
4 Bom. A. c. 55. It has also been held that where a 
plaintiflf sues io establish his right to a share in a icatan^ 
a written acknowledgment of his right signed by the 
defendant, will not have the effect of renewing the period 
of limitation provided by this Clause so as to give a new 
starting-point, since the terms of the Clause require that 
there should be a payment to the plaintiff on account of his 
Alleged share, by the person in possession or having the man- 
agement of the tcatan, and do not provide for a written ac- 
knowledgment ; while the terms of Section 4 of the Act, 
which give a renewed period of limitation in cases of a writ- 
ten and signed dxiknowledgment, refer only to debts and 
legacies. Amritra bin Yeahvantrav Deshmukh v. Anyaha bin 
Abaji Deshmukhj 5 Bom., a. c. 51 ; compare Sinde v. SiVw/^, 
4 Bom. a. c. 51. It would appear from the latter of these 
two cases that as under Section 4, Act XI of 1843, the right 
to the enjoyment of a share in a teatan may be a periodic- 
ally recurring right, — since the duties of the office may be 
performed in rotation by different sharers, — ^where the turn 
of one of the sharers to enjoy the watan has accrued with- 
' in twelve years, he will not be barred by limitation from 
enforcing his claim, although he has received no payment 
on account of his share in the watan within twelve years. 
Compare Toolsee Ram v. Nahur Singhy 3 Agra, 271. 

A co-owner of certain village lands in the Madras 
Presidency sued in 1861 to have them divided among the 
villagers, according to a custom that at the expiration of 
every twelve years the lands should be re-distributed by 
lot among the co-owners, — and to have two of the shares 
allotted to him as one of such co-owners. It was pleaded 
&at as there had been no instance of the custom having been 
observed since the year 1835, the law of limitation raised a 
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bar to its exeroise. But as it appeared that in 1 851 , another 
co-owner had, in a suit to which some of the defendants 
jm the plaintiflPs snit were parties, obtained a decree for the 
periodical allotment of the lands, and that that decree, which 
dearly recognized the existence and validity of the custom, 
had in 1863 been aflSrmed on appeal, it was held that 
without pronouncing whether in the absence of the former 
litigation the law of limitation would have been a bar, 
that litigation was sufficient to prevent limitation from 
operating, and that the circumstance that some only of 
the defendants were parties to the former litigation could 
make no difference in respect to the plea of limitation. 
Venkatasvami Nayakkan y. Suhba Rau. 2 Mad. 1. This 
case was decided under the old law of limitation. It 
may be doubted whether xmder Act XTV of 1859 any 
effect could have been given to the previous litigation as 
keeping alive the plaintiff's right to sue. 



Section 1. Clause 14 
To suits by the proprietor of any land or by 
Limitation of 12 years. any persou claiming under 

Baits by proprietor of land j^^^ for the reSUmptioU OF 
to resame or assess IjaKne- ' ^ 

r^ or rent-free land. assessmeut of any Lakheraj 

or rent-free land — the period of twelve years 
from the time when the title of the person 
claiming the right to resume and assess such 

ProTiso if the land haa lauds, Or of SOme perSOU 

S^Vm1VtL'"X^^^ under whom he claims, first 
•ettiement. accrucd. Providcd that in 

estates permanently settled no such suit, al- 
though brought within twelve years from the 
time when the title of such person first accrued, 
shall be maintained if it is shown that the land 
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has been held Lakheraj or rent-free from the 
period of the permanent settlement. 

The words * rent-firee' used in this Clause, are not used 
in contradistinction to * lakheraj/ but merely as showing 
the meaning, or giving the English equivalent of the term. 
Nobin Chunder Roy Chowdhry v. Janokee BuUub Chucker- 
butty, 2 W. E. X. 33. 

The original Regulations for the decennial settlement 
of thepubUo revenues of Bengal, Behar, and Orissa, were 
passed for these provinces respectively on the 18th 
September 1789, the 25th November 1789, and the 10th 
February 1790. The revenue assessed upon the lands of 
these provinces under the above Eegidations was declared 
fixed for ever by Eegulation I of 1793, passed by the 
Governor General in Council on the 1st May, with effect 
from the 22nd March of that year. 

Before Act XIV of 1859 came into operation, the 
material question arising on a plea of limitation in a suit 
to resume or assess lakheraj land, was whether the tenure 
was in existence as lakheraj prior to the year 1790. 
The importance of this issue had reference to the provis- 
ion of Section 10, Regulation XTX. of 1793, by which a 
suit for the assessment or resumption of lands claimed by 
a plaintiff as part of his mdl lands, was exempted from 
limitation, if the alleged rent-free tenure was shewn to 
have been created later than the Ist December 1790. 
It was, however, decided by the Privy Council in the case 
of Chundrabullee Dabea v. Luckhee Dabea Chowdhrain, 5 
W. R. P. c. 1, that this provision must be taken to have 
been modified and controlled by the sixty years rule of 
limitation enacted in Clause 3, Section 3, Eegulation II 
of 1805 ; and that \mder that Clause a zemindar's right 
to assess or resume lakheraj lands was barred by the 
defendant's peaceable and undisturbed possession for sixty 
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years, even where such posseBsion had been held under a 
grant of later date than the Ist December 1790. 

In all suits to assess or resume lakheraj lands instit- 
uted on or after the 1st January 1862, &om which 
date Act XIV of 1859 came into force, the nullum tem^ 
pm provision of Section 10, Regulation XIX of 1793 can 
have no operation. Poorno Chunder Roy v. Khelat 
Chunder Gho%e, 2 W. E. 258. All such suits will be 
governed by the provisions of this Clause, and will be 
barred unless commenced within twelve years from the 
time when the plaintiff's title accrued. Dhunput Singh 
V. Bhoojah SahoOy 4 W. R. 53. Where the time for 
bringing such a suit, has run out in the lifetime of a 
father, the right to sue is lost to the son. Amatoollah 
V. Nuhhee Buksh, W. R. 1864, x. p. 132. And where the 
right to sue has not been exercised within the allowed 
time by a zemindar, it cannot be revived in a putneedar 
or dur-putneedar deriving title from the zemindar. 
Shih Pershad Choicdhry v. Shaikh Bmseerooddeeny W. R. 
1864, p. 170 ; Joykiuen Mookerjee v. Knstomohun Boss 
Bukshee, 3 W. R. 33. 

It is to be observed that by the terms of this GlausOy 
limitation is to be reckoned from the time when the 
title oi the plaintiff, or of the person under whom he 
claims, first accrued. Seta Rama Kristna Rayudappa 
Ranga Rao v. Jagnnti Sitayamma GarUy 3 Mad. 67. 
But where suits are brought for the rents, or to re- 
cover possession of lands in respect of which a lakhe- 
raj holding is alleged by the defendant, the Court has 
in various cases held that enquiry should be made (not as 
to the time when the plaintiff's title accrued, but) as to 
the time when his cause of action accrued, and have called 
upon him to show that he has, within twelve years prior 
to suit, been in possession of, or collected rent from the 
lands as m&l. In such a suit, the plaintiff's cause of action 
will be deemed to have accrued from the time when the 
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defendant began to hold the lands ren^&ee ; i. e., on a 
tenure adverse to the plamtiflTs allegation of a mdl tenure. 
Gobind Chunder Shaha v. Kishen Chunder ShaJuiy 6 W. R. 
110 ; Fm^long v. Khusroo Mundur, 7 W. R. 531. 

Where a plaintiff claims rent on account of lands as 
mdl firom a defendant who alleges a lakheraj tenure, no 
deduction can be made, imder Section 14 of this Act, 
firom the period of limitation, on account of suits which 
the plaintiff has firuitlesslj brought against the same 
defendant for rent, or for small portions of the same lands. 
Prodhan Gopal Singh v. Bhoop Roy Ojha, 9 W. E. 570. 
Nor can the time be deducted during which a former suit 
for assessment, not brought by the plaintiff, nor by any 
one through whom he claims, was pending. Borodakant 
Roy V. Sookhmoy MookerjeCy 1 W. R. 29. 

Under the old law, claims for the resumption or assess- 
ment of lakheraj land were barred by the twelve years 
rule of limitation, when -it appeared that the lakheraj 
holding was of older date than the 1st December, 1790. 
Prankissen Roy Choicdhry v. Debnarain Rose, 1 Hay, 26. 
But an exception was made in favor of the purchaser of 
of an estate sold for arrears of Government Revenue, to 
whom it was open, at any time within twelve years fix)m 
the date of his purchase, to sue for the assessment or 
resumption of all lands belonging to the estate, although 
held imder a rent-firee tenure from a date prior to 1790. 
Sy lid Mahomed Hossein Y, Ohhoy Ram JannahyW, R. 1864, 
p. 212 ; Soobhogea Dahea v. Kali Pershad Haldar^ 1. 
W. R. 218. This exception in favour of an auction pur- 
chaser is restricted by the provisions of the Clause imder 
notice. In a suit to assess or resume brought after Act 
XrV of 1859 came into force, a defendant who can prove 
that he, or those through whom he claims have held the 
"lands, whether established to be veritable lakheraj or not, 
firom before the date of the permanent settlement, is ab- 
solutely protected even from an auction purchaser. Bhug^ 
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wan Chunder Bosg v. Radhakristo Mytee^ 1 W. B. 248 ; 
Joykmen Mookerjeey. Kristomohun Doss Bukshee^ 3 W. 
B. 33 ; Romanath Rokhit v. Sristeedhur Sawunt^ 6 W- 
E. 58. In such a suit the onus wiU be on the defendant 
to show a rent-free possession from the permanent settle- 
ment. It wiU not, however, be necessary that he should 
give direct proof of his holding up to the exswt date of the 
permanent settlement. It will be sufficient that he should 
furnish such evidence as satisfies the Court that the hold- 
ing is really of ancient date, as old as the settlement, and 
not a mere modem appropriation. Heera Mome Dabea v. 
Lokeimth Mimduly 2 W. R. 135 ; Forbes v. Shaikh Mean 
Jaiiy 3 W. R. 69 ; Sham Lall Ghose v. Sekunder Kliany 
3 W. R. 182 ; Moharanee Odhiratwe Narainee Koonicaree 
V. Nobolall Khany 5 W. R. 191 ; compare also Roniesh 
Chunder Butt v. Oooroo Doss Nundee, W. R. 1864, p. 
204. Where the defendant is unable to show that his 
rent-free holding dates from the permanent settlement, 
the right of a plaintiff who is an auction-purchaser at a 
sale for arrears of Government Revenue, suing within 
twelve years from the date of his purchase to assess or 
resume, will not be barred. 

While the old law of limitation was in force, the onus in 
a suit brought imder Section 10, Regulation XIX of 1793 
to assess or resume rent-free lands, lay with the plaintijff 
zemindar, to prove that his claim was one falling within 
that Section, so as to show that by the terms of that Sec- 
tion it was exempted from the ordinary rule of limitation. 
Where a plaintiff could show that the lands held by the 
defendant as lakheraj, were a part of his, the plaintiff's, 
mdl lands, and that they had been aasesBed as su<^ to 
the public revenue at the time of the permanent settle- 
ment, it was presumed until the conta:ary was established 
that the right under which the defendant daimed as la-* 
kherajdar, oommmoed subsequently to the 1st December, 
1790. Moulvie Abdool Furar v. Semaimi Ghose, 2 W. K 
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205. By the latter part of Section 10, Eegulation XIX 
of 1793, the proprietors of permanently settled estates 
were "authorized and required" without application to 
the Government or to any Court of Judicature, to dis- 
possess all persons holding lands belonging to such estates 
under rent-free grants of a date subsequent to the Ist 
December, 1790. Where a lakherajdar who had been 
ousted from lands by a zemindar, sued to reooyer pos- 
session, the onus of proof was not altered : it was still for 
the defendant, zemindar, to establish that the lakheraj 
had been created after 1790, so as to show that the ouster 
was authorized by the provisions of the Regulation, and 
not for the plaintiff, who had been in the possession of the 
lands as lakheraj to prove that his rent-free holding had 
been created before that date. Monmohinee Dossee v. 
JoykUhen Mookerjeey W. E. sp. p. 174.* 

The right to dispossess without the intervention of 
the Courts, conferred by the Section above cited, and 
by other enactments to the like effect, was repealed by 
Section 28, Act X of 1859, by which it was directed that 
proprietors and farmers of settled estates desiring to dis- 
possess grantees of lands held under rent-free grants of 
a date subsequent to the permanent settlement, or to 
assess such lands, should make application to the Collector 
within twelve years from the date on which their title 
first accrued, or if that period had already expired, or 
would expire within two years from the passing of the 
Act, then within two years irom that date. In a suit 
imder Section 28, Act X of 1859, to dispossess a de- 
fendant from lands which he is holding rent-free, the 

• Compare Deenonath Paul v. rule laid down in the case of Mon- 

Bam Lochun Sirkar, 2 W,B„279; mohiriee Do9Me was apparently 

Mohunt Frem Sheumch Doss ▼. departed from in the case oi 

Issuree Perskad, 2 W, R. 303 ; Nobokissen Mookerj^ t. Pro- 

OoUum Chum DuH ▼. Bam Loll motkonatk Gkose, 5 W. B. 148 ; 

Dan, 5 W. B. 91 ; Munsaram bat see the remarks on that ease 

Doss Rormokar t. Chridharee in Kalidoss Chunder r, Behar^s 

Bam Doss, 10 W. B. 278. The Loll Boy, 8 W. R. 461. 

26 
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plaint ought distinctlj to declare tkat the defendant 
holds under a grant of a date subsequent to the perma- 
nent settlement, and that the plamtififs title first aocrued 
idthin the period prescribed by the Section. Beazoon^ 
nisaa Beebee v. Motee Singh^ 12 W. R. 135. It was held 
in this GQfiQ that where A, a zemindar, had forcibly dis- 
possessed B, a la.kherajdar, and B had sued and recovered 
possession from A ; and A then sued under Section 28 
of Act X to eject B, the time during which A had been 
jfx forcible possession of the disputed land would in no 
way affect the operation of limitation against his claim, 
since his cause of action remained the same as it was be-« 
fore he took the law into his own hands, and he could 
reap no benefit from his own illegal acts. 

The jurisdiction conferred by Section 28, Act X of 
1859, upon the Collectors' Courts, was held by a Pull 
Bench not to exclude the jurisdiction of the Civil Courts, 
under Clause 14, Section 1, Act XIV of 1859, to try daims 
for the assessment or resumption of lands said to be held 
rent-free under grants of a date subsequent to the per- 
pianent settlement. Mouhie Abdool Furar v. Sonatun 
Ghose, 2 W. R. 91, 205. It was also held by a majority of 
^e Court in this case that the provisions of Section 30, 
Jlegulation II of 1819, conferring a jurisdiction on Col- 
lectors in certain suits respecting the assessment and re- 
sumption of lakheraj lands, had reference solely to suits 
in respect of lands which were claimed to be held rent- 
free under grants made before the date of the permanent 
settlement,* The Section last referred to was repealed by 
the Bengal Council Act VII of 1862, which provides 
that the class of suits to which it relates shall be tried by 

• Compare Heeramonee Dahea jah Boy, 2 W. E. x. 102 ; Sookko- 
v. Koot^ Beharee Halda/r, 2 W. (2a DcAea v. Shaikh Azeemood- 
R 207 ; Poomo Chunder Boy v. deen, 2 W. B. 302 ; Moharanett 
Khelat Chunder Qho$e, 2 W. B. OdhiraneeNaraineeEoonwareeY, 
S68 ; Beebee Oomutbatool v. Ba- NobolaU Khan, 3 W. B. &. 
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the CSyil Courts tinder the Ciyil Prooedtire Code. Bat 
bj the terms of the Clause under notice, it is olear that 
no suit to assess or resume lakheraj can be maintained 
where the lakheraj grant dates from the permanent set- 
tlement. 

The limitation provided bj the Clause under notioe for 
suits in the Civil Courts for the assessment or resumption 
of lands where the rent-free holding wm created after the 
date of the permanent settlement, is practically identical 
with that laid down in Section 38, Act X of 1859, for 
suits of a similar nature brought in a Collector's Court. 
Dhunput Singh v. Bhocjah Sahoo^ 4 W. R. 53. And since 
the jurisdiction of the Civil Courts and the Courts of 
Collectors in the trial of such suits is concurrent, parties 
cannot be allowed after suing unsuccessfully in the latter 
Courts, to try the same question over again in the former. 
Beebee Oomutbatool y. Rajah Roy, 2 W. R. x. 102.» But 
a former suit for possession of lands, or for a decleuration 
of right therein, has been held to be no bar to a subse* 
quent suit for the resumption of the same lands as invalid 
lakheraj. Saroda Soonduree Dabea v. lasur Chunder Shaha^ 
3 W. R. X. 18. 

A, as zemindar, sued certain ryots for enhanced rent B 
alleging that the land occupied by the ryots was not the 
zemindar's mdl, but was his, B's, lakheraj, intervened under 
Section 77, Act X of 1859, but unsuccessfully. B then 
brought a regular suit in the Civil Court to establish his 
title. As it appeared that B had been in adverse posses- 
sion of the land in dispute for more than twelve years, the 
Court declined to enter into the question of the validity 
of his lakheraj tenure, and gave a judgment in his 

* This ooncorrent jurisdiction of the Cbllectorate Courts to en- 
is, however, taken away by Section tertain saits under Act X of 1869 
83, Act YIII of 1869, of the Ben- shall cease ; and that all such suits 
spal Council, which provides that shall be cognizable by the Civil 
firom the time when that Act shall Courts, 
come into force, the jurisdiction 
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favour. On special appeal it was contended that the 
lower Court was in error in deciding simply on the ground 
of possession, since that point had already been determined 
against the plaintiff by the Collector in the rent suit. 
The High Court was, however, of opinion that the Col- 
lector's decision as to possession was conclusive only for 
the purposes of the particular case before him, and could 
not affect the decision of the regular suit : and that as in 
that suit the Court had found that B had been for twelve 
years in possession, and as such possession in itself con- 
ferred a title, B was not bound to establish aflSrmativdy 
the validity of his lakheraj title. Brojo Mohun Chucker- 
hutty V. Bissonath KomilUij 10 W. E. 61. But compare 
the earlier decision in Ramjeebun Ghuckerhuity v. Pershad 
ShaVy 7 W. E. 458, in which as it appeared that a 
plaintiff suing to establish his title to lands as lakheraj, 
had previously, under Section 77, Act X of 1852, inter- 
vened unsuccessfcdly in a suit in which the defendant had 
as zemindar sued certain tenants of the disputed lands for 
enhanced rent, it was held that he was bound to prove his 
lakheraj title, and that no proof of possession for year«s 
unless carried beyond 1790, of the lands as apparent 
lakheraj could relieve him from that onus. 

A sued B for the recovery of certain lands, alleging 
that they had been formerly held by him as lakheraj, and 
had afterwards been resumed by the Q-ovemment and 
settled with him, but that B had dispossessed him. B 
on the other hand claimed to hold the lands imder an 
independant title to establish which he also had instituted 
a suit. The lower Court considering only the question 
whether the lands in dispute were or were not included 
in the lakheraj estate settled with A, and finding that 
they were, gave judgment in favour of A. But it was 
held on appeal that if B's possession extended over a 
period of more than twelve years prior to suit, he was 
entitled, notwithstanding the decree of the EeBimiptioin 
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Court, to the benefit of limitation. Bhoneshun v. Hung' 
lail SahoOj 1 W. E. 109 ; compare Jugut Chunder May 
V. Alyat Chinaman^ cited antCj p. 151. 

The right of the Qovemment to sue for the assessment 
of lands as appertaining to the GoTemment khda mehalsy 
and for a declaration over-ruling a defendant's plea of rent- 
firee tenure, was discussed at much length in the case of 
The Collector oftJie 24fPergunnah8 v. Ounga Gohind Munduly 
2 Hay 33, and by the Privy Council, on appeal. 7 W. E. p. 
c. 21. Their Lordships of the Privy Council decided that 
the right and title of Government, where the ownership is 
established to be in another, is only to the rent of the 
lands, and rather resembles a seigniory than the right of 
a lessor with a reversion. It was observed that if the 
lands in dispute were rent paying lands, the title of the 
Government was simply to the rent, the nature of which 
was that of a jumma or tribute ; and that if the holders of 
the lands asserted a groundless claim to hold them free of 
rent as lakheraj, that claim would not destroy their pro- 
prietary right in the lands themselves, but simply subject 
the owners to liability to be sued in a resumption suit, 
the object of which is, not to obtain a forfeiture of the 
lands, but to have a decree against the alleged rent-free 
tenure involving the measurement and assessment of the 
lands, and the liability of the person in possession, if he 
wishes to retain possession, to pay the revenue so asses- 
sed. As it is provided by Section 17 of this Act that 
suits for the recovery of public claims shall be governed by 
the old rules of limitation, a suit of the above nature 
might be maintained at any time within sixty years from 
the date when the cause of action accrued. 

The following may be given as an abstract of the rules 
of limitation applicable to suits for the assessment or re- 
sumption of lakheraj lands, under the old laws, and un- 
der Act XIV of 1859, respectively. 

Under the old laws: — ^In the case of lakheraj created prior 
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to the date of the deoenmal settlement, the claim of a zemin- 
dar was barred where twelve years had elapsed between the 
time when his title, or the title of the person through whom 
he claimed, had accrued, and the date of suit. But as the 
title of a purchaser at a sale for arrears of Government 
Revenue accrues only firom the date of his purchase, a suit 
brought by such a purchaser within twelve years firom the 
date of his purchase was always in time. In the case of 
lakheraj created subsequent to the decennial settlement no 
limitation was formerly held to run against the claim of 
the zemindar. But in accordance with the decision of 
the Privy Coimcil in the case of Chundrdbullee Dabea^ the 
claim of the zemindar, and perhaps even of an auction 
purchaser, might, under Clause 3, Section 3, Regulation II 
of 1805, become barred by the adverse and peaceable 
possession of the lakherajdar for sixty years. Where a 
zemindar sued to assess or resume lakheraj lands, alleging 
that the lakheraj was created subsequent to the date 
of the decennial settlement, the onti^ was on him to show 
that the lakheraj was created after that date, and the 
rule as to the onus of proof was not altered when the 
lakherajdar having been summarily ejected by the zem- 
indar imder the powers conferred on the latter by Section 
10, Regulation XIX of 1793, sued for recovery of posses- 
sion or to have his lakheraj right declared. 

Under Act XIV of 1859 : — No suit to assess or resume 
lakheraj land can now be maintained, where it is shewn 
that the land has been held lakheraj firom the date of 
the permanent settlement. The case of the purchaser at 
a sale for arrears of Q-ovemment Revenue, is no exception 
to this rule. Where the defendant pleads a holding fix)m 
the date of the permanent settlement, the onus will be on 
him to prove it. But the proof may be inferential and 
need not be direct. In respect of lakheraj created subse- 
quently to the date of the permanent settlement, the right 
of the plaintiff to sue for resimiption or assessment will be 
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'barred unless the soit be brought within twelve years from 
the time when the title of the plaintifiP or that of the person 
through whom he claims has acoraed. To launch his 
ease the plaintiff must/r«^ establish that his title accrued 
within twelve years before suit. In the case of an auction 
purchaser suing within twelve years firom the date of his 
purchase, he will be entitled to a decree on proving his 
mdl right. But if the defendant can establish a lakhe- 
raj holding from the permanent settlement, the plaintiff's 
suit will be rejected. 



Section 1, Clause 15. 
To suits against a depositary, pawnee, or mort- 
Limitation of 30 and 60 gag^^ of any property move- 
y®*"- able or inamoveable for the 

Siiitfl againsfc deposit- a ,i 

ariea, pawnees, or mort- recovery ot the samo — a 
^«^^' period of thirty years if the 

property be moveable and sixty years if it be 
immoveable, from the time of the deposit, pawn, 
or mortgage ; or if in the meantime an acknow- 
ledgment of the title of the depositor, pawner, 
or mortgagor, or of his right of redemption, 
shall have been given in writing signed by the 
depositary, pawnee, or mortgagee, or some per- 
son claiming under him, from the date of such 
acknowledgment in writing. 



Undeb the provisions of Clause 4, Section 3, Eegula- 
tion II of 1805, no length of time operated as a bar to 
the institution of such suits as are provided for under 
this Clause. 
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With respect to the words " depositary, pawnee, or 
mortgagee" used in this Clause, the Indian Law Com- 
missioners, in the 37th paragraph of their report, dated 
the 25th March 1843, upon the Draft Limitation Act at 
that time imder the consideration of the Legislature, 
observe : — " By * depositaries' we mean persons holding 
possession of moveable property originally delivered to 
them to be kept for the owner, or in pledge as security 
for a debt, in contradistinction from * mortgagees' or per- 
sons holding immoveable property in pledge. Seeing, 
however, that the term * depositary, may be construed in 
a more limited sense than we intended, we propose to add 
the word * pawnee,' to meet expressly the case of moveable 
property pledged for a debt." 

A, the owner of a house, allowed B to occupy it with- 
out paying rent, on the xmderstanding that B should 
keep it in repair and restore it on demand. Nine years 
afterwards, and without any demand having been made 
by A, B died, and his heirs continued to occupy the house 
apparently on the same terms as B had occupied. Sixteen 
years after the death of B, a suit was brought against 
his heirs by A, for possession of the house. It was held 
by the Bombay High Court that B could not be consider- 
ed to have been a depositary within the meaning of this 
Clause. It was observed by Couch, C.J., that the term 
depositary in its strictest sense might apply both to move- 
able and immoveable property, since there might be a 
deposit of the one as well as of the other ; but that in 
England the term * depositary' in its legal sense, applied 
to personal or moveable property only, and not to immove- 
able, and that as Act XIV of 1859 was intended to apply 
to cases tried in the Supreme Courts which were governed 
by English law, it must be construed with reference to the 
law of England. BadhabaiY. Shama^ 4 Bom. a. c. 166. 
It was held in this case, that if there had been an adverse 
occupation on the part of B, or his heirs, the limitation 
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provided under dause 12 of this Section might have ap^ 
plied ; but that as B had oooupied as tenant at will of A, 
and as such tenancy was not on the death of B, as of course, 
converted into an adverse occupation by the heirs of B, in 
the absence of proof of the intention of the parties to that 
effect, and ia the absence of anything to show that A did 
not assent to the heirs of B continuing to hold on the same 
terms as B had done, there was no such adverse possession 
as would raise the bar of limitation. Compare the cases 
of Nund Goofnar Bannerjee and Betcat Loll Binghf cited 
apitCj pp. 156-157. 

This Clause applies in all cases in which there is a rela- 
tion of trust, whether the property is given in mortgage, 
or pawn, or simply deposited for safe custody, and oral 
evidence of the deposit, if otherwise trustworthy, is suffi- 
cient. Ruttun Mofwe Dabea v. Qunga Monee Dabea^ 3 
W. B. 94. But oral evidence cannot be admitted to show 
that a written deed, purporting to be a deed of absolute 
sale, was intended to operate only as a mortgage. Kashee^ 
nath Chatterjee v. Chuttdy Churn Bannerjee^ 5 W. E. 68 ; 
Moolook Chand Surma v. Kooloo Ghunder SurnutySW. R. 76. 

In the case of Eoop Narain Singh v. The Chvemment^ 
2 W. E. 163, it was held that where upon the resump- 
tion of certaiQ lands, the Collector annually set aside ten 
per cent of the revenue as malikana allowance, he might 
be considered to be the depositary of such malikana allow- 
ance, and that the rightful owner might sue him in that 
capacity, and have, under this Clause, the privilege of a 
thirty years' limitation. The correctness of this decision 
may, however, be doubted. The appropriation by the 
Collector of a certain sum, to be paid out of the revenue 
to the owner of the land, can hardly be said to be a de- 
posit in the ordinary sense of the word. Compare Oobind 
Chunder Sein v. The Collector of Dacca, 11 W. B. 491. 

Where a mortgagor after the mortgage has been satis- 
fied, sues for the recovery of the property mortgaged, the 
27 
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limitation applicable is that provided by this Cloose. 
But where he sues for surplus collections received by the 
mortgagee, the case falls within Clause 16 of this Section. 
Jamal Ally v. Baboo Lall DosSy 9 W- E. 187. In this 
case the Court observed: — "It has been said that a 
mortgagee after the mortgage has been satisfied, is in the 
position of a trustee for the mortgagor. We think he is 
not a trustee within the meaning of Section 2 of Act XIV 
of 1859. If he can be called a trustee, he is a trustee of 
the description falling \mder Clause 15, Section 1, and 
not a trustee of the description referred to in Section 2, 
We do not think it likely that the Legislature could have 
intended that a mortgagor, whose case is provided for by 
Clause 15, Section 1, and who is thereby limited to 30 
or 60 years, should have the election of treating the mort- 
gagee as a trustee, and saying that he comes within 
Section 2, and is barred by no length of time." 

Where the mortgage of lands is proved, the circum- 
stance that more than twelve years before the institution 
of the smt by the mortgagor to enforce restitution of the 
lands, the mortgage transaction had, on a demand made 
by the mortgagor, been repudiated by the mortgagee, will 
be no bar to the plaintiff's claim. The mortgagor's suit 
being brought within the sixty years prescribed by this 
Clause, the repudiation by the mortgagee cannot affect 
the period of limitation. Esharee Dyal v. Ajoodhya Per- 
siMdy 10 W. E. 219. But where there has been a long 
imdisputed possession, which possession the defendant 
alleges to have been under a sale, the omm of proving that 
the possession was not of proprietary right, but was refer- 
able to a mortgage, lies on the person who claims to 
redeem as mortgagor. Chundoo Lall v. Rughoo Nath Roy^ 
3 Agra, 195. 

Where a mortgagee has endeavoured by litigation to 
establish an absolute title in himself to immoveable prop- 
erty, inconsistent with the nlortgage, and has Mled, and 
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remains in possession, under the decision of a competent 
Court, on the title which he has sought by litigation to 
improve into absolute ownership, his possession during 
the pendency of litigation, although extending over more 
than twelve years, cannot be deemed adverse to the 
mortgagor, and a suit by the latter to redeem will be 
governed by the provisions of this Clause. Tanji v. Nagam^ 
may 3 Mad. 137. In this case the Court observed:— 
** The period prescribed for suits against a mortgagee for 
recovery of immoveable property is sixty years, and that 
apparently altogether without reference to the nature of 
the title which the mortgagee in possession may assert. 
By an acknowledgment alone of the character provided 
by the Clause under notice can the period be extended, 
and by no process whatever can it be abridged." This 
observation, however, can only be taken to apply to coses 
in which the relationship of mortgagor and mortgagee is 
found to have remained unaltered. Where the mortgage 
has been duly foreclosed, the suit of a mortgagor seeking 
to redeem is barred unless brought within twelve years 
from the expiry of the year of grace. Abdool Ali v. 
Looff Hossein, 8 W. E. 476. 

Where it appeared that the plaintiflTs ancestor, the hold- 
er of certain lakheraj lands, had mortgaged them to the 
defendant, and that subsequently these lands were resimied 
and settled with the defendant as mortgagee, it was held 
by the Agra High Court that as the settlement of the 
resimied lands had been made with the defendant in the 
character of mortgagee, his possession could not be con- 
sidered adverse to the plaintiff as mortgagor, and conse- 
quently that the limitation of three or twelve years could 
not apply to a smt by the latter to redeem. Shah Baz 
Khan v. Ram Dial, I Agra 15 ; Oonirao Begum v. Niza^ 
moonnismy 1 Agra 224. Compare Lalla Hunoottian Dobay v. 
Muddun Gopal Singh^ W. E. sp., p. 37, from which case it 
would appear that even where a settlement has been 
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made with the mortgagee as owner, the mortgagor's rights 
will not be aflfected. See, however, the earlier decisions of 
the Agra Sudder Court to a contrary effect, cited in Mac^ 
phersan on Mortgages, 6th ed. pp. 117-119. 

A mortgaged certain lands to B in 1844, and died in 
1850. From the date of A's death down to the year 
1853, A's daughter-in-law C was recognized by B as 
standing in the place of A. In 1853, C redeemed the 
mortgage of 1844, and executed a jfresh mortgage in 
favour of B, by the terms of which she was to receive a 
yearly payment as Government revenue and quit-rent, 
which payment she continued to receive up to the year 
1866, the mortgagee holding possession. In 1866, N, the 
nephew of A, sued C and B to redeem the mortgage of 
1844, to set aside that of 1853, and to obtain possession 
of the property as heir of A. It was contended for N 
that, imder this Clause, the limitation applicable to his 
daim was that of sixty years. But it was held by the 
High Court that his title, if he had any, must be taken to 
have accrued upon the death of A in 1850, that the pos- 
session of 0, firom that date, must be considered adverse so 
as to bar his claim as against her, and that he could not 
maintain his suit against B, since the adverse title of C 
stood in his way. Nundo Coonuir Lall v. Brojo Bhookun 
Singhf 4 Wym. 36; compare Makarum All v. JRuttun 
Beebee, 2 Agra, 309. 

A, the mortgagee of certain lands, obtained in 1835, a 
decree for foreclosure subject to the payment of two prior 
usufructuary mortgages. In 1844, B and C purchased the 
rights of the mortgagor in the mortgaged lands, and in 1854, 
redeemed the two prior mortgages. A thereupon sued B 
and C for recovery of the possession of the said lands. 
The defendants contended that A's cause of action had 
accrued when he obtained the decree for foreclosure, since 
he had, at that date, an immediate right of possession upon 
discharging the usufructuary mortgages, and that as more 
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than twelve years had elapsed since the date of that 
decree, the suit was barred. This view was adopted by 
the lower Courts, and A's claim dismissed. But it was 
held by the High Court on appeal that by the decree of 
1835, A was placed in the position of the original proprie- 
tor, and might re-enter on paying ofiP the former encum- 
bances whenever — ^the suit was brought before Act XIV. 
of 1859, came into operation — he chose ; tliat B and 
bought no right or title by the purchase of 1844, since 
the right and title of the mortgagor had already vested 
in A ; and that subsequently in 1854, when the defend- 
ants discharged the prior mortgages they were still in 
the position of persons without adverse title, since they 
represented only the mortgagees whose interests hod been 
assigned to them. The Court accordingly held that the 
law of limitation was inapplicable to the case. Bhugwan 
Doss V. Behary Khan, Marsh. 191. 

An acknowledgment by a mortgagee of the title of the 
mortgagor, or of his right of redemption, although made 
in a writing passing between the mortgagee and a third 
party, and not addressed to the mortgagor himself, or to 
those who represent him, may be a sufficient acknowledg- 
m^it within the meaning of this Clause to create a fresh 
period of limitation, there being nothing in the law which 
requires that such written acknowledgment should be 
made directly to the mortgagor. Bur Gopal Singh v. 
Kasheeram Pandayj 3 W. R. 3. This decision of the 
Calcutta High Court has been followed by the High 
Court of Bombay in the case of Ahiloji valad Khandoji v. 
Dongar HaricJmnd Gujar, 5 Bom. a.c. 176, in which 
Couch, C. J., said : — " Considering that the word * given' 
is used in this Clause, there might be a question whether 
the acknowledgment required is not an acknowledgment 
to the mortgagor. But without express words of the 
Legislature to that effect, I do not feel bound to put that 
strict construction upon the Clause. I think the words 
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* given in writing' are equivalent to * made in writing/ 
and that any acknowledgment whatever, if in writing and 
signed by the mortgagee is sufficient." To the same 
effect, the decision of the Madras High Court in the case 
of Unicha Kandyib Kunhi Kntti Nair v. Valia PicUgail 
Kunhamed KutH Maraccar, 4 Mad. 359, and of the Agra 
High Court in the case of Usree Singh v. Biahesher Singk^ 
4 Agra, 255. In the latter case it was observed that 
words used in the Draft Act submitted to the Legislature, 
which would have required the acknowledgment to have 
been made directly to the mortgagor, had been omitted in 
the Act as it now stands. In the same case it was further 
held that where an acknowledgment in writing of the 
title of the mortgagor, had in the years 1820 and 1825, 
been given for the purposes of a suit then pending, by 
the mortgagee's vakeel, — ^whose acts and statements for 
the purposes of such suit, were according to the law 
then in force to be deemed as if made in the presence of, 
and with the consent of his client, — such an acknowledg- 
ment was sufficient under the terms of this Clause to 
give the mortgagor a fresh period of sixty years within 
which he might sue for redemption. It may be noticed 
that under Section 4 of this Act, an admission of a debt 
in a writing addressed to a third party has been held 
not to be an acknowledgment keeping alive the debt. 
See the cases cited poatca^ in the remarks on Section 4. 

Suits for the recovery, from the purchaser, of property 
bought hon& fide and for valuable consideration irom. a 
depositary, pawnee, or mortgagee, are governed by the 
limitation provided in Section 5 of the Act. 

The provisions of the Clause under notice apply only 
to suits for the recovery of property deposited, pledged, 
or mortgaged. A suit brought by an alleged mortgagor 
to set aside a mortgage deed on the ground that it is a 
forgery or has been fraudulently or wrongfully obtained, 
would be governed by the general rules of limitation 
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applicable' to suits for setting aside deeds. Under Section 
10 of the Act, the plaintiflTs cause of action in such cases 
would be taken to arise at the time when the fraud became 
known to him. 

The guardians of certain minors having mortgaged an 
estate belonging to them, and put the mortgagee in pos- 
session, subsequently sold the estate to the mortgagee. 
On a suit being brought by the minors to set aside the 
sale as not binding upon them, and for recovery of 
possession, it was contended for the defendant, that the 
minor's cause of action must be considered to date from the 
mortgagee's possession under the mortgage, and not from 
the sale, and that as their right to contest the mortgage 
had been lost by efflux of time, their claim was barred. 
But it was held by the Agra High Court that a separate 
and distinct cause of action accrued on the sale, and 
that limitation was not to be reckoned from the date of 
the mortgage. Iradut Khan v. Dehee Dyal, 1 Agra, 180. 

No special provision is made by this Clause as to the 
limitation to be applied in suits brought by depositaries, 
pawnees, or mortgagees, against depositors, pawners, or 
mortgagors, since such suits are governed by the provi- 
sions of other Clauses of the Act. But for convenience of 
reference the rules applicable to such claims may be shortly 
noticed here. 

A suit for the recovery of money lent, instituted by a 
depositary or pawnee with whom moveable property has 
been pledged as security for the loan, will be governed by 
Clause 9, Clause 10, or Clause 16 of Section 1, according as 
the contract has or has not been reduced to writing, and has 
or has not been registered. The cause of action in such 
suits will accrue and limitation run from the date fixed 
by the contract for repayment. But although a pawnee's 
right to sue for the recovery of money lout upon the 
pledge of personal property may be barred by limitation, 
he still retains his right of lien. Apparu Pillai v. Sub- 
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raya Muppen, 2 Mad. 474. The widow of a Mahomedan 
in possession of her hushand's estate under a claim for 
dower, has a lien upon it as against those entitled as her 
husband's heirs, and has a right to retain possession as 
against them until her claim for dower is satisfied. Afneer- 
oonnissa v. Mooradoonnissa^ 6 Moore's I. A. 211 ; Janee 
Khanum v. Oonmtool Fatinm Khanum, 8 W. R. 51 ; 9 W. R. 
318 ; Ahmed Hossein v. Khodeja, 10 W. R. 369 ; Syud 
Atahur AH v. AUaf Fatima, 10 W. R. 370 ; but compare 
Saheebah v. Wafeah, 8 W. R. 307; Amanee v. Meer 
Me/wr Ally, 11 W. R. 212. ' 

The limitation applicable to a suit by a mortgagee to 
enforce payment of a money debt as a charge upon im- 
moveable property mortgaged, is that of twelve years 
imder Clause 12 of this Section. See the oases cited 
stipray pp. 164-166. The limitation provided by Clause 12, 
is cJso applicable in suits by mortgagees for possession 
of immoveable property mortgaged, and the period will 
be computed from the date on which the mortgagee was 
first entitled to possession. In the year 1840, A mort- 
gaged certain lands to B imder a mortgage deed in 
which it was stipulated that in default of payment in 
1849, B should take possession. In 1847, A sold tho 
same lands to C. In 1860, B sued for and obtained a 
decree for foreclosure against A, and in 1865, he instituted 
a suit against for possession of the mortgaged lands. 
As it appeared from the evidence that C had been in 
possession from the date of his purchase, it was held that 
B's claim was barred under Clause 12, Section 1 of the 
Act. The Court observed : — " We think it dear that 
the plaintiff's right of action, that is, his title and power 
to demand present possession, accrued in 1849. The 
decree in the foreclosure suit gave him no new starting 
point, and can, in no way, affect the right of the now 
defendants who were not parties to that suit." Haro 
Chund^r Gooho v. Gududhur Kooiidoo, 6 W. R. 183. 
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Compare Taraehum Koondoo Ohowdhry v. Khelut Chunder 
Ghose, 6 W. E. 269. 

Where a mortgage deed oontained a condition that 
the loan should be repaid in nineteen years by ftnmiftl 
instalments, and that the mortgagee should be entitled 
to foreclose and obtain possession as owner if any two 
instalments should remain unpaid at the time when a 
third instalment became due, it was held by the Agra 
High Court that the mortgagee was not restricted by this 
condition to foreclose so soon as the first default in paying 
three instalments had occurred, but that he might pro- 
ceed to foreclose upon subsequent defaults, any previous 
de&ult notwithstanding. The Court observed : — " The 
special stipulation does not express that on such default 
as is therein mentioned, the whole amount shall become 
payable ; nor is the owner limited so as to authorize fore- 
closure proceedings when, and so soon as the first default 
in the payment of three instalments occurs, and not after' 
wards. The deed gave to the mortgagees an inchoate 
and conditional right or interest in the land, which they 
might convert into a complete and absolute title of owner- 
ship ; and the power expressly conferred of foreclosing the 
mortgage when three annual instalments remained unpaid, 
is not inconsistent with the right attached by law, (Sec- 
tion 8, Begulation XVII of 1806,) to this description of 
mortgage, of foreclosing * on the expiration of the stipulated 
period,' — ». ^., at the end of nineteen years, or at any 
time before the sum lent is repaid." Buldeen v. Qoldb 
Koanwur, 1 Agra, 102. 

It has been already noticed (ante^ p. 57,) that where a 
third party disputes the title of a mortgagor and obtains 
possession of the mortgaged lands under the decree of a 
competent Court, his possession is adverse to the mort- 
gagee, whose cause of action against him to enforce the 
conditions of the mortgage, will be taken to accrue from 
the date when such adverse possession commenced. Pros- 
28 
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sonno Coomar Sein v. Bmn Cownar SeiUy W. B. 1864, 
p. 375. 

Where suite by mortgageeB for the possession of im- 
moveable property mortgaged are instituted in Courts 
established by Royal Charter, the period of limitation 
applicable will be that of twelve years ; but, under the 
provisions of Section 6 of this Act, the time in such cases 
will be computed from the latest date at which any por- 
tion of principal money, or interest, has been paid on ao- 
oount of the mortgage debt. A written acknowledgment 
of the mortgage debt signed by the mortgagor, would 
probably be held, under Section 4 of the Act, to give 
the mortgagee a fresh period of limitation, in whatever 
Court his suit might be brought. 



Section 1. Clausb 16. 
To all suits for which no other limitation 
Limitation of aix years ^^ hereby cxprcssly providcd 
:rSL^^^wdUt*^. "'' -^^^ period of six years 

from the time the cause of 
action arose. 

In the remarks upon the preceding Clauses of this 
Section, various cases have been noticed to which the gen- 
eral rule of limitation prescribed under this Clause has 
been held to be applicable. Reference may more partic- 
ularly be made to Ihe case of 8aduk Mundul v. Watson^ 
and the other cases cited in the remarks on Clause 2, 
aupruy pp. 78-81, in which it was determined that in suits 
for damages for the wrongful removal and appropriation 
of personal property, the period of limitation is six and 
not three years ; to the cases of Shaikh Amjud Ali v. 
Syud AH Bukshy and JRadhanath Duit v, Qobitid Chwider 
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Chatterjeey supraj pp. 83, 136-137, in whloh the same 
limitatioii was held to apply to actions for damages arising 
out of the tortious acts of servants or agents ; to the oase ot 
Doorga Mohun Doss v. Door g a Monee Dossee, supra^ pp. 137, 
138, in which it was decided that a suit for contribution or 
reimbursement by a party who has paid the entire amount 
due under a joint decree, may be brought at any time 
within six years from the time when the payment was 
made ; and to the case of Chamur UllaA Sirdar ▼. Loke- 
nath Holdary and the other cases cited mpra^ p. 144, in 
which the six years' rule of limitation was held to apply 
in actions arising upon registered contracts, or upon writ- 
ten contracts which could not by virtue of any Law or 
Begulation in force at the time and place of their execu- 
tion, be registered. * 

The following additional examples may be given of 
oases to which the provisions of this Clause have been con- 
sidered applicable. To a suit by an indigo planter undw 
Section 3, Act X of 1836, for damages to the extent of 
the injury sustained, against a party who had induced 
ryots imder contract with the plaintiff to cultivate indigo, 
to break their contract. Forbes v. Protap Singh Doogur^ 
7 "W. R. 400. To a suit for the recovery of a Gh)vemment 
promissory note, which, with other property belonging to 
the plaintiff, had been plundered by the rebels during 
the mutiny of 1857. Sgiid AH Nuquee v. Bhugwan BosSy 
1 Agra, 213. To a suit by a husband for the recovery of 
the person of his wife. The Court said : — " The decree 
should run that the wife be ordered to return to her 
husband." Gungooa v. Bhugna^ 2 Agra, 170. Compare the 
case of Ameer Chund v. Chotun Beebee^ 6 W. R. 105, 
To a suit by a mortgagor, after the mortgage has been 
satisfied, to recover surplus collections received by the 
mortgagee. Jamal Ally v. Baboo Lall Boss, 9 W. R. 187. 

A died i^ter taking from a mortgagee an assignment 
of certain mortgaged property. The mortgagor sued, and 
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obtained a decree for possession and for surplus proceeds, 
which he executed against B and 0, two of the heirs 
of A, who thereupon sued D and E, the other heirs of 
A, for contribution. It was held that six years was tiie 
period of limitation applicable to their suit, and that their 
cause of action arose from the time when the mortgagor 
executed his decree against them. Wullee Ahmed v. 
Jumeelun^ 10 W. E. 31. 

A and B being engaged in the manufacture of salt, 
received advances from the Government Salt Agent, for 
the repayment of which A was security. The Agent sued 
A for the recovery of the advances, and obtained a decree 
against him in March, 1860. In execution of this decree, 
A having had to pay the whole sum advanced, sued B, 
his partner, for contribution. On it appearing that the 
partnership between the parties had terminated, and that 
an account had been struck in 1857, and that A's suit 
was not brought within three years from that date, the 
lower Court held that the claim was barred under Section 
8, Act XIV of 1859 ; but it was held by the High Court 
on appeal that it w{ls erroneous to apply Section 8 to the 
case, since the suit was not in the words of that Section, 
a suit for balance of account between merchants or traders 
who have had mutual dealings ; it was further held that 
A's cause of action accrued when in 1860, under compul- 
sion of the decree obtained by the Salt Agent, he repaid 
the whole advance for which his partner was jointly liable ; 
and that as A had instituted his suit within six years 
from the time when his cause of action arose, and as no 
period of limitation is expressly provided for a suit of the 
kind, it must be taken to be governed by the Clause under 
notice, and so to have been brought within time. Nobo^ 
kriato Bhunj v. Rajbullubh Bhunj\ 3 W. R. 134. 

No special provision having been made as to the period 
within which a suit by a partner for an account, and for a 
share of the profits after dissolution of the partnership. 
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fihould be brought, it has been held that snoh a suit ia 
governed by the provisions of this Clause. Puhul Chow^ 
dhry v. Bhutoo Ram^ 7 W. R. 36 ; Kedar Nath v. Jawala 
Pershady 4 Agra, 175. 

Where the manager of a joint estate sued for oontribu- 
tion, alleging that he had borrowed money and applied it 
in payment of certain joint family expenses, and that he 
had borrowed agam to pay off the first loan, and had repaid 
the second loan fix)m his private funds, it was held that 
his cause of action arose &om the date on which he had 
made the payment on accoimt of the joint estate, and that 
not having sued within six years from that date, he was 
out of time. Earn Krusto Hoy v. Muddun Oopal Boy^ 
12 W. R. 194. 

On the 5th July, 1865, A, one of the proprietors of a 
joint estate, sued B, his co-sharer, to recover money due 
by the latter on account of his share of the revenue of the 
estate, to the payment of which the Collector had applied 
a deposit made by A under Section 15, Act XI of 1859. 
A's daim embraced the payments or deductions made 
by the Collector out of the deposit, from January, 1860, 
to September, 1863. On behalf of B it was contended, 
first, that a deposit made by a sharer of an estate in order 
to protect his share from sale by reason of the default of 
his co-sharer, was " a payment under protest on account 
of arrears of revenue," within the meamng of Clause 4 
Section 1, Act XIV of 1859, and that the limitation ap- 
plicable to a claim for the recovery of money so j)aid was 
that of one year ; secondly, if that were not so, that the 
claim fell to be disposed of xmder Clause 9 of this Section 
of the Act, and that consequently the plaintiff could not 
recover such instalments as had been paid by him more 
than three years before the institution of his suit. The 
Court was of opinion that neither Clause applied to 
the daim : — " There was clearly no payment imder pro- 
test within the meaning of Clause 4, Section 1, Act 
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XTV of 1859 ; nor is the suit, vre think, brought * to 
recover money lent, or interest, or for the breach of any 
contract,' within the meaning of Clause 9. The defend- 
ant's liability arises from the fact that the plaintiflTs 
money, deposited by him in the CoUeetorate, has been 
duly applied by the Collector in payment of arrears of 
revenue due fix>m the defendant in respect of his share of 
the estate. These arrears were a charge upon the entire 
estate — ^including the plaintifif's share therein— which 
would have been sold for the arrears, had not the plaint- 
iff previously made the deposit and signed the agreement 
of pledge provided for by Section 16, Act XI of 1859. 
Notwithstanding that it was at the option of the plaintiff 
to make such deposit and pledge, we think, that when 
made, the application of the money of the plaintiff there- 
imder, in discharge of the arrears due from the defend- 
ant, was a payment made on behalf of the latter, which 
he is bound by law to reimburse to the plaintiff. But 
this obligation arises not by virtue of any such contract 
as is contemplated by the 9th Clause of Section 1, Act 
XIV of 1859, but by the force of law. We, therefore, 
think that the 9th Clause does not govern this case ; and, 
as no express limitation is provided elsewhere, that the 
suit must be governed by the 16th Clause." Boykant Nath 
Bhooya v. Ram Nath Bhooya^ 4 W. E. s. c. 9. 

While an estate was under haticarahj each of the co- 
sharers paid from time to time to the Collector, the 
amoxmt which he believed to be due from himself 
on account of Government revenue. In the year 1857, 
an account was taken by the Collector, when a certain 
sum was found to be due to A, one of the co-sheurers. In 
1864, A demanded payment of this sum from the Col- 
lector who refused to pay it. A then sued for the amoimt. 
It was held that the case fell within the provisions of 
this Clause, and was barred as not brought within six 
years from the date when the sum was ascertained to be 
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due. Oobind Chtmder Sein v. The Collector of Dacca j 11 
W. R. 491. 

In the case of Syud Mumoor Ally Khan v. Rqjah Pros- 
sonno Narain Deh^ Coryton, 25, it was observed by tiie 
Court that the period of limitation in suits between prin- 
cipal and agent, except in cases of fraud, is six years. 

A, a goniastah, died while in the service of B. B sued 
the heirs of A to recover the aggregate amount of various 
sums of money drawn from time to time by A in excess 
of the wages due to him during the entire period of his 
service. It was held by Kemp, J., (E. Jackson, J., dissent- 
ing,) that in the absence of any stipidation between the 
pcurties that the wages of A shoidd be set off against the 
sums overdrawn by him, the claim for the recovery of such 
sums as were drawn more than six years prior to the 
institution of the suit, was barred by this Clause. Kallee 
Kishen Paul Chowdhry v. Jugut Tara, 9 W. E. 334. But 
on appeal, 11 W. B. 76, it wtis held by a Bench of three 
Judges, that looking upon the monies drawn by A in 
the same light as if they had been advanced to him by B 
for the general purposes of the business, B's cause of 
action would not accrue immediately upon the advance 
of the monies. There would be an obligation on A to 
render an account of his agency, and to account for the 
monies in question, — using the word account in its legal 
sense, as not confined merely to rendering an account of 
what he had done with the monies, but as including 
the payment of any balance which might be found 
due from him upon taking the accounts. A having 
died before he was called upon to account for, or to 
render, an accoimt of the sums drawn, a cause of action 
accrued against his representatives, so far as they had 
assets, to repay to the principal any balance which, upon 
the a(^ustment of the accounts, might appear due from 
A. The period of limitation was to be computed therefore, 
not from the time when A drew the monies, but from 
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the time of his death ; and as the suit was brought within 
six years of that time, the plaintiff was entitled to recover 
the full amount which, upon taking of accounts, might 
appear to have been over-drawn. 

A vakeel having received money for his clients, gave 
it to their agent for delivery to them. The agent having 
failed to deliver it, the vakeel was compelled by the Civil 
Court to pay it over again, and thereupon sued the agent 
to recover the money so paid. It was held by the Madras 
High Court, firsts that the case as being a suit for which 
no other period of limitation is expressly provided, fell 
to be disposed of under Clause 16, Section 1, Act XIV of 
1859 ; secondly^ that treating the case as one of implied 
contract, the plaintiff's cause of action arose when he was 
compelled to pay money which the defendant was legally 
bound to pay ; and thirdly^ that if the defendant was in 
truth the plaintiff's agent, but had induced the plaintiff 
to make him so by the fraudulent representation that he 
was the agent of the clients, the cause of action should be 
taken to have arisen on the discovery of the fraud. Sub- 
haramareddi v. Bhimaraju Hamayay 2 Mad. 21. 

The decision of the Agra High Court in the case of 
Baboo Lall v. Vaughan, 2 Agra, 306, is not in accordance 
with the opinions expressed in the cases above cited. In 
this case the defendant had been employed by the plaint- 
iff to collect debts due to, and to dispose of property 
belonging to the latter. The' plaintiff sued for damages 
in respect of the loss arising from the misconduct of the 
defendant in neglecting to sue for the debts in due time, 
whereby they had become barred by limitation, and in so 
negligently selling the property that the proceeds could 
not be realized. It was held by the Court, Morgaj^, C. J., 
and EoBERTs, J., that as the suit was based on the contract 
of agency, and the cause of action was the breach by the 
defendant of the implied contract duly to discharge the 
duties of the agency, the claim fell within Clause 9 of this 
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Section, and was barred as not brought within three years 
from the date of the breach. 

Where in a suit by a trader against his commission 
agent for the price of goods sold through the latter, it 
appeared that there was an agreement, not in writing, 
that if the purchasers should fail to pay the price, the 
agent should make it good, it was held that the limita- 
tion applicable was that of three years imder Clause 9, 
and not that of six years under this Clause. Woonkar 
Pershad JRustobee v. Phool Kootnaree Beebee, 7 W. R. 67. 

The limitation provided by this Clause has been held 
to apply to a suit to recover from the defendant the sum 
paid to the defendant's father as the purchase money of 
certain lands sold by him to the plaintiff, and for the 
recovery of the costs incurred by the plaintiff in defend- 
ing his title against a prior purchaser of the same lands 
from the defendant's father. Ramaswamy Mudali v. Fa- 
layuda Mudalij 4 Mad. 266. In this case the Court ob- 
served : — " Assuming a breach of contract for which the 
plaintiff might have sued, that was clearly not his sole 
cause of action. The concealment and deception practised 
by the defendant on the execution of the deed purporting 
to transfer the title to the property, amounted to legal and 
moral fi^ud, which was itself a ground of suit for the 
recovery back of the purchase money paid." Compare 
the cases of Rq/narain Singh and of Dwarka Doss^ cited 
supray p. 143, in the remarks on Clause 10. 

The six years rule of limitation will apply to a suit 
by A against B to recover money paid by the Govern- 
ment to B as compensation for land taken for a public 
purpose, the land being really the property of A. Lalla 
Oopeenaih v. Azroal Singh, 8 W. R. 23. 

The imcertainty which for some time prevailed as to 

the limitation applicable to suits for the price of goods 

sold wholesale, has been set at rest by a ruling of a 

Full Bench of the Calcutta High Court that such suits 

29 
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fall to be disposed of under Clauses 9 or 10 of this Sec- 
tion, and not under Clause 16. Lall Mohun Haldar v. 
Mohadeb Kattee, 9 W. E. 193. See ante, pp. 129, 133. 

A suit for the recovery of the amount due on a Policy 
of Marine Insurance also falls to be governed by the 
terms of Clause 10 of this Section. In such suits, in the 
absence of a custom allowing a certain term of grace, 
limitation begins to run from the date when the defend- 
ant has had notice of the loss, and refuses, or neglects 
to pay. Narotamdas Bhagtandas v. Dayahhai Ichhachand^ 
6 Bom. A. c. 34. 

The limitation applicable in a suit by the payee against 
the maker of a promissory note which has been registered, 
is six years under this Clause, and imder Section 51 of 
Act XX of 1866. See ante, pp. 145-146. But where, 
after such a note has been registered, the payee endorses 
it over to a third party, it has been held by the Madras 
High Court that a suit by the endorsee against the 
endorser for the amount of the note, must be brought 
within three years fit)m the date of the endorsement. 
Kylasanada Moodelly v. Armugum Moodelly, 4 Mad. 366. 

Where the heirs of a Mahomedan woman claim from 
her husband mowujjul or deferred dower, their claim is a 
simple money claim, founded solely on the contract en- 
tered into by the husband, and will be governed by the 
three years' rule of limitation provided by Clauses 9 or 10 
of this Section, unless the contract be registered. Anmni 
V. Mir Mahar Alt, 2 Ben. a. c. 306. In this case it 
was said by Macpherson, J., that as the claim was for 
deferred dower which did not become due or payable 
until the wife's death, there was no ground for saying 
that it was in the hands of her husband as a trustee, any 
more than there is ground for saying that every debt 
which is not paid on due date remains in the hands of the 
debtor as a trustee for his creditor. Compare Saheebah v. 
Wafeahy 8 W. E. 307. As to mot\jJul or exigible dower, 
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see the case of Mahomed Faez v. Oonida Beguniy 6 W. R. 
Ill, cHodi poBtea^ under Section 2.* 

A suit to set aside an order of a Deputy Commissioner of 
a non-regulation province, under which order the plaintiff 
had been compelled to pay Government revenue at an in- 
creased rate, is a suit for which no specific period of 
limitation has been expressly provided under this Act, 
and may consequently be brought at any time within six 
years from, the date of such order. Kebul Bam v. The 
Governmenty 5 W. R. 47. 

A suit to set aside a decree on the allegation that it 
has been obtained by fraud, is governed by the six years' 
rule of limitation provided by this Clause. Ameen Chitnd 
V. Oameid Singh^ 1 Agra, 114. A plaintiff sued to set 
aside a deed of sale and to obtain possession of certain 
property. It appeared that a decree for the possession of 
the property in dispute had been obtained in a suit on 
the same deed of sale brought by the defendant against 
the plaintiff's guardian. It was held that the plaintiff's 
suit was in fstct a suit to set aside the former decree ; that 
such a suit could only be maintained on the ground of 
fraud ; and must be brought within six years from the 
date of the decree sought to be set aside, imless it coidd be 
shewn that the plaintiff had been fraudulently kept in ig- 
norance of the transactions impugned, up to a time with- 
in six years of suit, so as to give him the benefit of Sec- 
tion 9 of the Act.f Roopnarain Singh v. Jhisoman Koon" 
war, 6 W. R. 165. 

The Act containing no express provision as to the limit- 
ation which should be applied to a suit on a judgment of a 
Foreign Court, such a suit may be maintained at any 
time within six years from the time when the cause of 
action arose, that is to say, within six years from the date 

* See also as to dower the cases rather seem to be the Section 
cited supra, pp. 52, and 216. applicable to a suit to set aside a 

t Section 10 of the Act would judgment fraudulently obtained. 



Digitized by 



Google 



228 Act No. XIV of 1869. 

of sucli judgment. Boloram Oooy v. Kameenee Dostee, 
4 W. E. 108 ; Promothonath Ohose v. Seeramonee Dossee^ 
8 W. R. 32. From the case of Jussorut Khan^ cited ante^ 
pp. 146-149, it might seem that not only the judgments of 
Foreign Courts, but also the judgments of the Civil Courts 
in this country afford causes of action which may be sued 
on at any time within six years from their date. But in the 
case oi Sandes v. Shaikh Jomir^ 9 W. R. 399, it was ob- 
served that the case of Jicssorut Elian was heard on the 
original side of the Court where the principles of English 
law prevail ; and that there would be no end of a case 
if a fresh suit might be maintained upon a decree. It 
was accordingly held that a suit could not be maintained 
in a Mofdssil Small Cause Court to recover the unsatis- 
fied balance of a decree of that Court. In the case of 
Lakshamma v. Venkataragava Ckariarj 4 Mad. 89, on an 
application made by the widow and son of a deceased 
decreeholder for execution of the decree, it appeared 
that the right to execute was barred by Section 20 of 
this Act. In dismissing the application, Scotland, C. J., 
said : — " It may be that a suit on the decree will lie, not- 
withstanding the enactment in Section 11, Act XXIII 
of 1861. We, however, give no opinion on the point, 
and the case of Buddu Bamaif/a v. C, Venkaiya^ 3 Mad. 
263, certainly bears against the right of suit." It has been 
held by the Agra High Court that when the execution of 
a decree is barred by limitation, the decreeholder cannot 
proceed by a fresh suit on the decree to obtain what he 
should have sought for by execution. Doobee Singh v. 
Jowkee Bam^ 4 Agra, 381 ; Taqooh Alt v. Kluijeh Ahdool 
Bahmauj 4 Agra, 383 ; see also the cases cited antCy pp. 
63-54. But compare Chunder Narain Ghose v. Ghuree 
Nath Base, 4 W. B. s. c. 7. 

There being no express period of limitation fixed by the 
Act for suits in cases of injury to real property, it has 
been held by the Madras High Court tiiat the period of 
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six years given by this Clause will apply. Visicambhara 
Rajendra Demi Oaru v. Saradhi Charana Samantaraya 
Garu, 3 Mad. Ill ; but see the cases cited ante, pp. 
81-83, in which it would seem to have been the opinion of 
the Calcutta High Court, that the twelve years' rule of 
limitation is that applicable in such cases. 

In the case of Indhoohhoosun Deb Roy v. Kenny y Mof. S. C. 
Ct. Ref., p. 106, it was held that a suit by a lessor for the 
value of trees cut down by his lessee contrary to the terms 
of the lease could not be maintained if instituted more 
than six years from the date when the trees were cut 
down. But in the case of Ohufoarun Beebee v. Khwajeh MuS" 
tukedehy 2 Agra, 300, it was said : — " Trees are immove- 
able property, and the claim in connection with them 
relates to an interest in such property, and is subject to 
the limitation specified in Clause 12, Section 1, Act XIV 
of 1859." Compare Choodhry JRoostun AH v. DfiandoOy 
4 Agra, 157. 

Different views have been at different times expressed 
as to what rule of limitation should be applied to suits 
for the recovery of tcamlat or mesne profits. In the case 
of Khettermonee Dossee v. Goapeemohun Bay^ 1 Hay, 178, 
it was held under the old law of limitation, — Section 14 
of Begulation LLE of 1793, — that where in a previous 
suit a party had obtained a decree for possession of lands, 
he might sue for the wasilut of the lands decreed for a 
period of twelve years prior to the decree — in computing 
which.period the time during which the suit for possession 
was pending was to be deducted, — and that he might delay 
his suit for wasilat until twelve years after the suit for pos- 
session had been determined. Again, in the case of Anundo 
Mohun Moitro v. Johii Gray^ W. R. 1864, p. 79, it was 
held that imder the old law, the right of action for mesne 
profits must be taken to accrue from the date of the decree 
in a previous suit for possession of the lands in respect 
of which the claim for mesne profits is made. It was 
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ftirther observed that the same rule would hold good 
under Act XIV of 1859, and that inasmuch as Clause 
12, and not Clause 16, Section 1 of that Act, regulates 
the period of limitation in suits to recover an * interest in 
immoveable property,' the period of twelve years within 
which suits for mesne profits might formerly be brought, 
is not altered. 

But in the case of Ranee Surnomoyee v. Onnoda 
Gohind Chotvdhry* W. R. sp. p. 163, it was decided by 
a Full Bench of the Calcutta High Court, that a separ- 
ate cause of action in respect of the wrongful receipt 
by a defendant of the rents or profits of land belonging 
to the plaintiff, accrues immediately upon the receipt by 
the defendant of each several sum. It was further ob- 
served in this case, that as Act XIV of 1859 does not 
contain the special provisions of Section 14, Regulation 
III of 1793, imder which the period of the pendency of 
a suit for possession might be deducted in computing the 
time within which a suit for mesne profits might be 
brought, it would be prudent in plaintiflfe for the future 
to include claims for wasilat in their suits for possession. 

In the case of Lalla Oohind Sahaye v. Monohur Misser^ 1 
W. B. 65, it was held that the words * interest in immove- 
able property' in Clause 12 of this Section, do not apply to 
claims for mesne profits, and that as there is no special 
law of limitation provided for such suits, the rule of 
limitation to be applied is that provided by the Clause 
under notice. To the same effect see also Oooroo Dyal 
Singh v. Ram Siirun Singh, 1 W. R. 83, and Issureenund 
Dutt Jim V. Parbntty Churn Jha, 3 W. R. 13, in the 
latter of which cases it was decided that the privilege 
enjoyed by a plaintiff under the former law of limita- 

* In this case the decision in tation for which there is no war- 
the case of Khettermonee Dossee rant under the Regalatiou of Li- 
was referred to, as "an attempt to raitation, or otherwise." 
create a sort of double plea of limi- 
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tion, of deducting the time during which his claim for 
possession was pending in Court, from the period within 
which a suit for mesne profits must be brought, no longer 
exists. Similarly, in the case of Moharaj Kooer Runnaput 
Singh v. Furlong^ 3 W. R. 38, it was held that under the 
provisions of this Clause, mesne profits can be decreed for a 
period of six years only before the institution of a suit for 
their recovery, and that the cause of action in suits for 
mesne profits arises /row ilie date when they become annually 
due* and not from the date of the order of a Court restor- 
ing possession of the lands in respect of which they are 
claimed. See to the same effect Ekhal Ali Khan v. Kali- 
pershad, 3 W. R. 68 ; Ranee Shama Soonduree v. JardinCj 
Skinner 8f Co., 3 W. R. 144 ; Bulam Bhutt v. Bhoohun Lall, 
6 W. R. 78. In accordance with these decisions, the judg- 
ment of the Court in the case of Anundo Mohun Moitro v. 
John Gray, above cited, was altered on review, 6 W. R. 
108, and mesne profits for a period of six years only prior 
to the date of suit were allowed. Compare Protap Chunder 
Burrooah v. Ranee Sumo Moyee, 12 W. R. 5. Kattama 
Nachiar v. Suhharaina Aiyan, 4 Mad. 302. 

The only recent case which seems to conflict with the 
above rulings is that of Joykurun Lai v. Ranee Asrnudh 
Kboer, 5 W. R. 125, in which it was held by Peacock, 
C. J., andL. S. Jackson, J., in the case of a person who 
had been dispossessed under a judgment of a Court of 
competent jurisdiction, and afterwards restored to posses- 
sion under a judgment' of the Privy Council, that the right 
of action for mesne profits did not accrue until the judg- 
ment of the Privy Council had been pronounced. 

Under the general law mesne profits can be decreed 
only for the six years before the institution of suit, 

* Where the amount of mesne end of that year. Bw'naih Per' 

profits cannot be ascertained until shad v. Badhoo Singh, 10 W. R. 

the end of a year, the cause of 486. 
action does not arise until the 
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but, if at the time when a right of action for mesne 
profits accrues, the person to whom it accrues is under a 
legal disability, he will be entitled to an extension of time 
imder the provisions of Sections 11 and 12 of the Act. 
A person who was a minor during the time mesne profits 
became due, may consequently recover all that became 
due to him during his minority, and is not restricted to 
sue for the collections of six yeara only. Mesne profits 
may likewise be awarded for more than six years in a suit 
for their recovery brought by the guardian of a minor 
during the minority. Nooroonnissa Begum v. Shah Rukh 
BeguMy 6 W. E. 19 ; Ombika Dossee v. Ramchuiider Roy^ 7 
W. E. 161. The ruling of a Division Court in the case of 
Luchmim Singh v. Beebee Miriam^ 6 W. R. 219, that in 
no case is it possible to recover a balance of profits for 
more than six years, would therefore seem to be erroneous. 
With reference to the rule of limitation applicable to 
claims for mahkanay todd gards, and hakks^ see siipra^ pp. 
166-169. From the case of Raiji Manor v. Deaai Kalli- 
anrai Hukmatraiy 6 Bom. a. c. 56, it would appear that 
when a hakk is not charged upon, or payable out of land, 
a suit for its recovery must be brought within six years 
jfrom the last payment made on account of it. 



Section 2. 

No suit against a trustee in his lifetime and 
no suits against his repre- 

Snits against tmstees t j.* /» j.t 

and their representatives SentatlVeS lOr tlie pUrpOSO 

for breach of trn8t,&o. ^j foUowing iu their hauds 
the specific property which is the subject of the 
trust, shall he harred hy any length of time ; 
hut no suit to make good the loss occasioned hy 
a breach of trust out of the general estate of a 
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deceased trustee shall be maintained in any of 
the said Courts unless the same is instituted 
within the proper period of limitation according 
to the last preceding Section, to be computed 
from the decease of such trustee ; provided that 
Proviso. nothing herein contained 

shall prevent a co-trustee from enforcing, against 
the estate of a deceased trustee, any claim for 
contribution, if he shall institute a suit for that 
purpose within six years after such right of con- 
tribution shall have arisen. 

The Indian Law Commissioners* thus define the term 
'trustees' as employed in the corresponding Section of 
the Draft Limitation Act : — " By the term * trustees' we 
mean what is popularly, and, in general, technically under- 
stood by it, namely, persons to whom property is convey- 
ed in trust for specific purposes, by wUls, settlements, and 
other formal deeds." From this definition it would seem 
to have been the intention of the Gonmiissioners to limit 
the meaning of the word * trustees' as used in this Sec- 
tion and in Section 5, to cases of direct, or express, as op- 
posed to implied, or constructive trust. But as no definition 
of the term has been given in the Act, it has, in various 
decisions, been interpreted so as to include cases of the 
latter kind. 

Thus it has been held that in a suit for possession by 
the purchaser of the share of a Mahomedan woman in her 
deceased father's estate, against her brother, limitation 
could not be appUed, since while the property was in the 
hands of the brother, it was in the hands of a trustee. 
Bacharam Chotodhry v. Mahtab Beehee^ W. B. 1864, p. 
377. Compare Sakhoonnissa Khatoon v. Khyroonnissa, 5 

• In their Beport dated the 25th March, 1843, paragraph 37. 
30 
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W. E. 238, and Bumhee Deb Surmah v. Chunder KaiU 
Surmahf 6 W. R. 61. It may be doubted, however, whether 
in these oases (in none of which was there any express 
trust), the provisions of this Section were properly ap- 
plicable. 

It has been held that the moifjjul, or exigible dower of 
a Mahomedan woman in the hands of her husband, is to 
be considered as her estate held by him in trust for her. 
Oamdah Begum v. Mahomed Faez^ 6 W. B. 111. It 
would perhaps be more correct to say that the possession 
by a Mahomedan of his wife's property during the con- 
tinuance of the marriage, is the possession of the wife, and 
does not become an adverse possession until the marriage 
is dissolved. Compare Kurrumnksa v. Abdool AH, 9 W. 
E. 153 ; Shiimsoonissa Begum v. Buz-lool-Rohim, 2 Hay, 
190. Assuming that in such cases the husband might bo 
considered as a trustee for his wife during the continuance 
of the marriage, the trusteeship would terminate with its 
dissolution whether by death or divorce, and firom that 
time the husband's possession would be adverse, whether 
as against the wife herself, or as against her heirs. Amani 
V. Mir Mahar AH, 2 Ben. a. c. 306, cited ante, p. 226. 

It has been already noticed that a mortgagee who 
continues to hold mortgaged property after the mortgage 
debt has been satisfied, is not a trustee for the mortgagor 
within the meaning of this Section. Jamal Ally v. Baboo 
Lall Doss, 9 W. E. 18T. 

In a case in which the plaintiff sued to recover a bal- 
ance of money advanced firom time to time to the defend- 
ant for the purpose of erecting buildings, &o,, the defend- 
ant pleaded limitation, by reason that the money had 
been advanced more than three years before the date of 
suit. It was held that ** the matter partook of the nature 
of a trust to which no limitation would apply." The 
Rajah of Burdimn v. Narain Doss Chela, 10 W. E. 174. 
But it is plain that this case was the ordinary case of 
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principal and agent, and ahould have been disposed of 
under Clause 16 of Section 1. 

A benamee transaction does not create the relationship 
of trustee and cestui que trust between the benameedar and 
the real owner. Dwarkanath Roy v. Wooma Soonduree 
Dosseey 11 W. R. 72. In this case the Court observed : — 
*^ The Judge has, it would seem, treated a benamee trans- 
action as creating the relationship of trustee and cestui 
que trust between the benameedar and the real principals. 
But there can be no greater reason for holding that no 
length of time is a bar to a suit to recover property on the 
ground that it is joint family property, when the property 
is purchased benamee in the name of one member of the 
family, than there is for holding that it would be so barred 
if the property stood openly and honestly in the names 
of all the members. It would be dangerous to hold that 
a benameedar is a trustee for the real owner within the 
meaning of Section 2, Act XIV of 1859 ; for if such were 
the case, a person might, after any length of time, sue 
another for recovery of property, by getting up a ficti- 
tious case against him, — ^however long he may have been 
in possession, — ^that the property was conveyed to him 
benamee" 

Where speciflc property which was the subject of a trust 
was not shewn ever to have come into the hands of the 
defendants, the executors of a deceased trustee, it was held 
that the provisions of this Section could not be applied. 
Michael v. Oordouj 2 Ind. Jur. n. s. 271. 

Where no steps had been taken until the year 1864, 
against the assets of a defaulting executor who diod in 
1836, it was held that the claim of the representatives of 
the testator to a sum of money in the hands of the AdmimV 
trator Greneral, as representing the representatives of the 
de&ulting executor, was barred by limitation. The Court, 
however, declined to express an opinion as to whether the 
claimant might not in another form of suit, follow the 
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assets under the proyisions of this Section. In re Palmer^ 8 
Estatey Coryton, 68. 

Where it appeared that a defendant had been entrusted 
with the care and control of certain property for the benefit 
of the plaintiff's father, and had possessed himself thereof 
and afterwards appropriated it to his own use, and it 
was proved that in respect of any property in the hands of 
the defendant, he was liable as a trustee to the plaintiff, 
it was held that limitation could not under this Section, be 
pleaded as a bar. Rama Bau v. Rqja JRau, 2 Mad. 114. 

Ali Jan died leaving a will by which he set aside a 
portion of the income of his estate for religious purposes, 
and gave the remaining portion to his daughter Ahmudee 
and the children of his son Moostafa. Bundeh Ali, the 
husband of Ahmudee, was appointed executor, and the 
whole estate was made over to him in trust, with direc- 
tions to account to Ahmudee. Ahmudee and the immed- 
iate heirs of Moostafa died, but before Ahmudee's death, 
Bundeh Ali granted certain mokururee pottahs of the 
property, and sold the reversion. Subsequentiy the heirs 
and representatives of Ahmudee and of the children of 
Moostafa, sued to recover the property from the grantees of 
the pottahs, and of the reversion, respectively, on the ground 
that the alienations were in breach of the trust reposed in 
Bundeh Ali by Ali Jan's will. The defendant pleaded 
limitation, and the lower Court on a finding that more 
than twelve years had elapsed from the execution of the 
deeds of alienation before the institution of the plainti£b' 
suit, held that their claim was out of time. But it was 
ruled by the High Court on appeal, that the finding of 
the lower Court was not conclusive, since if the defend- 
ants at the time of taking their respective interests, were 
cognizant of a subsisting trust affecting the property, or 
if reasonable enquiry would have made them so, they 
must be held to have taken the property subject to the 
trust, — notwithstanding that they may have paid full 
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Talue for it, — and would, in all respects, stand in the 
position of the original trustee. In such a case, the Court 
observed, the defendants would not be bond fide purchasers 
£rom the trustee, entitled to the benefit of Section 5 of 
the Act, but would themselves be trustees, within the 
scope of the Clauses of the Act which affect such persons. 
Bego Jan v. Lukefun, 5 W. R. 120. 

Under this Section, no period of limitation can be ap- 
plied in a suit by the heirs and representatives of the 
founder of a religious endowment to set aside incum- 
brances created over the endowed property by a sevaif^ 
where the semit stands in the position of trustee for the 
founder. Prossonno Moyee Dossee v. Koonjo Beharee Chow- 
dhryy W. R. 1864, p. 157. But in such cases nothing 
is to be presumed in favour of a plaintiff who brings 
forward claims so stale and antiquated, that difficulty 
arises in finding any trustworthy evidence whereby to 
decide on their validity and extent. Lutafut Hossein v. 
Buzl Rohim, W. R. 1864, p. 171. 

Where a defendant holds lands as the deputy of the 
plaintiff, his holding cannot be regarded as adverse to the 
plaintiff. In such a case, it has been held that imder the 
provisions of this Section, a suit by a plaintiff for recovery 
of possession is not barred, although the defendant be 
shewn to have held the land in question for more than 
twelve years. SJiaw Gholam Nujjuff v. Toosnooduck Hosseln, 
1 W. R. 126. Compare the cases relating to permissive 
possession cited ante^ pp. 156-157. 



Section 3. 
When, by any law now or hereafter to be in 
.. * ,. .. force, a shorter period of 

Shorter penod of bmit- , . . . , . 

atioD, if prescribed by parti- limitation than that pie- 
cular Acta, to preyaiU ^^^.^^^ ^^ ^^ .^ ^^^^ ^ ^^^^^ 
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ally prescribed for the institution of a particular 
suit, such shorter limitation shall be applied not- 
withstanding this Act. 



A Court constituted under Act XXTII of 1863, — ^to 
provide for the adjudication of claims to waste lands, — ^has 
no power to extend the period of thirty days allowed by 
Section 5 of that Act for preferring a suit to contest an 
award of the Board of Revenue ; and the filing of a 
vakalutnamah is not an institution of such a suit. Taro- 
natk V. The Collector of Sylhet, 5 W. R. w. l. k. 1. 

By Section 25, Act XXYIII of I860,— for facUitat- 
nig the settlement of boundary disputes in the Madras 
Presidency, — ^regular suits of the nature of an appeal to 
set aside the decisions of settlement officers under that 
Act, shoidd be instituted within two months firom the date 
of such decisions. 

In the case of Judoonath Bhuttacharjee v. Nohokkto Mook* 
erjee^ 3 W. R. s. o. 2, the plaintiflf sued to recover the 
consideration money paid by him to the defendant on 
account of a durputnee tenure, which tenure had become 
cancelled, imder the provisions of Regulation YIH of 1819, 
by the sale of the ptdnce^ in consequence of the defendant's 
failure to pay rent to the zemindar. The durputnee pottah 
under which the plaintifP claimed, stipulated that ia case 
the putnee should be sold through the defendant's defeult, 
he should make good the loss to the plaintiflf. The defend- 
ant pleaded limitation under Clause 5, Section 17, Regul- 
ation VIII of 1819, by reason that the plaintiff had not 
brought his suit within two months from the date of sale. 
The Court, however, held that the Clause and Section of 
the Regulation referred to, relate only to the disposal of the 
proceeds of a sale under the provisions of the Regulation, 
and could not be applied to a case in which it was not 
sought to recover compensation out of such proceeds. 
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As the plamtiff daiined under a written contract for the 
refdnd of a certain sum of money which he had paid to 
the defendant on the condition that it should he repaid 
by the defendant if the putnee should be sold, the period 
of limitation to be applied, was that provided under 
Clause 10, Section 1, Act XIV of 1859. 

Section 111 of Act IX of 1850, — constituting the Courts 
of Small Causes in the Presidency Towns, — provides that 
aU actions and prosecutions against any person for any- 
thing done in pursuance of the Act, shall be commenced 
within three calendar months from the date of the act 
complained of. The same period of limitation is provided 
under Section 53, Act XXIV of 1859, and imder Section 
4, Act V of 1861, for actions and prosecutions against 
Moftissil Police Officers : under Section 21, Act XXIII 
of 1857, — the Volimteer Act, — and imder Section 214, Act 
VI of 1863, — ^the Customs Act, — for actions against any 
person for anything done in pursuance of these Acts. 
Similarly, under Section 49, Act XXXT of 1860, — relating 
to the manufacture, sale, &c., of arms, — suits brought 
under that Act must be instituted within three months 
from the accrual of the cause of action. 

A zemindar having estates in two districts, after pay- 
ing the Income Tax assessment for all his estates to the 
Collector of one district, was compelled by the Collector 
of the other district to pay over again the assessment 
leviable on the estate situated within that district. He 
thereupon sued both Collectors for a refund of the amoimt 
of the assessment which he had thus been compelled to 
pay twice over, but his suit not having been instituted 
within three months from the date of the second payment, 
the defendants pleaded limitation, under Section 245 of 
Act XXXTT of I860,— the Income Tax Act,— in which 
it is provided that " no suit, action, or other proceeding 
shall be commenced or prosecuted against any person for 
anything done in pursuance of this Act. . . .after the 
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expiration of three months from the accrual of the cause 
of action." It was urged for the plaintiff, that this special 
provision was applicable only where the conduct of the 
Income Tax Officer had been legal ; that the act of the 
Collector who had enforced a second payment of the tax 
was an illegal act, done without colour of, and contrary 
to the law ; and, consequently, that a suit arising out of 
such an act was not governed by the special rule of 
limitation laid down in the Section of Act XXXII above 
cited. But the Court held that as in levying the tax, the 
Collectors were acting in their official capacity, whether 
they had acted legally or illegally, they were protected by 
the Section referred to, and consequently that no suit 
woidd lie against them which was not instituted within 
three months from the accrual of the cause of action. 
Goaroo Bass Roy v. The Collector of Furreedporey 5 W. R. 
137. 

Under Act IX of 1860, claims arising out of disputes 
as to wages &c., between employers and workmen en- 
gaged in railway and other public works, may be tried 
before a Magistrate invested with special powers to try 
such claims, if preferred within six months from the date 
on which the cause of action arose. 

By Clause 1, Section 24, Regulation II of 1819, a 
period of one year is prescribed as the time within which 
persons whose lands are assessed under that Regulation, 
may sue in the Civil Courts to set aside such assessment. 

By Section 9, Act XXVof 1857,— relating to the for- 
feiture of property for mutiny, — suits to establish claims 
to forfeited property must be brought within one year 
from the seizure of the property claimed. A similar 
provision is contained in Section 20, Act IX of 1859. 
As to the construction of this Section, reference may be 
made to the case of Oobind Panday v. Heemut Bahadoor^ 
6 W. R. 42, in which it was held that a party claim- 
ing, under an alleged mortgage lien, possession of certain 
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lands which had been sold as the property of a rebel, 
must institute his suit within the period of one year fixed 
by the Act ; and that it did not affect the case that the 
plaintiff had in the meanwhile been engaged in a suit 
to foreclose the mortgage. In tliis case it was contended 
for the plaintiff that although Section 20, Act IX of 1859, 
requires a suit to set aside the sale of a rebors property 
made under that Act, to be brought within one year in 
the special Courts which are administered under that Act, 
there is nothing to prevent suits for confirmation of Civil 
rights, such as that of mortgage, from being brought in 
the ordinary Civil Courts, within the ordinary periods of 
limitation recognized in these Courts in such cases. It was, 
however, decided that the plea of a concurrent period of 
limitation within which suits might be brought in other 
Courts than those created under the Act« referred to, is 
not borne out by any express or imi>lied provision of Sec- 
tion 20, Act IX of 1859. Compare Prosaonno Panday v. 
Gmigaraniy W. R. 1864, p. 2 ; Nepal Singh v. Ram Siirun 
Singh, "W. R. 1864, p. 5 ; Bcehce Koohom v. Nnndnn Singh, 
W. R. 1864, p. 377 ; Hafiz Ameer Ahmed v. ITafiz NajJnfAli, 
1 Agra, 46 ; Mahonwd Ynsuf AH Khan v. The Government, 
I Agra, 191 ; EamDhun v. Bhowatiee Singh, 4 Agra, 139. 

Under Section 1, Act XII of 1855, the Executors, 
Administrators, or Representatives of any peraon deceased 
may maintain actions for any wrong committed in the 
lifetime of such person which has occasioned pecuniary 
loss to his estate, for which wrong an action might have 
been maintained by the deceased ; provided such wrong 
has been committed within one year before the death of 
such person, and the action is brought within two years 
from the commission of the wrong. 

Under Act XIII of 1856, — for providing compensation 
to families for loss occasioned by the death of a person 
caused by actionable wrong, — an action is maintaiuablo 
31 
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against the wrong-^loer, if brought within twelve calendar 
months firom the death of the deceased. 

Fixed periods within which suits may be maintained 
are prescribed by various English Statutes which have 
operation in India. By Statute 21, Q-eo. III. c. 70, s. 7, it 
is enacted that no prosecution or suit shall be carried on 
against the Governor-General or any Member of Coundl, 
before any Court in Great Britain, (the High Court of 
Parliament only excepted,) unless the same shall be com- 
menced within five years after the offence committed, or 
within five years after his arrival in England. By Statute 
33, Geo. in. 0. 52, s. 162, and by Statutes 63, Geo. DX o. 
155, 8. 124, and 55, Geo. III. c. 84, s. 9, a term of three 
years, and by Statute 9, Geo. IV, c. 73, s. 61, a term of six 
months is prescribed for suits and prosecutions foir any- 
thing done under, or by virtue of these Acts. 



Section 4s. 
If, in respect of any legacy or debt, the person 
Revival of right to sae who, but for the law of 
by admission in writing. limitation, would be liable 

to pay the same, shall have admitted that such 
debt or legacy or any part thereof is due, by an 
acknowledgment in writing signed by him, a 
new period of limitation, according to the nat- 
ure of the original liability, shall be computed 
from the date of such admission; provided that. 
Proviso, if more than one person 

be liable, none of them shall become charge- 
able by reason only of a written acknowledgment 
signed by another of them. 

In the case of Nohin Chunder Mozoomdar v. Kennyy 
6 W. B. 8. c. 3, the plaintiff, who had been employed 
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by the defendant as gomantah of an indigo faotoiy^ on 
monthly wages, left his service on the 27th October 1864, 
and subsequently, in the year 18G5, sued for his wages 
from November 1863, up to the time of his quitting ser- 
vice. A portion of the plaintiff's claim was prinid facie 
barred under Clause 2, Section 1, Act XIY of 1859, as 
not having been brought within one year from the time 
when the wages became due, but the plaintiff claimed 
exemption frt>m limitation under that Clause, by reason 
that he had received from the defendant the following 
written and signed acknowledgment of the debt, dated 
the 27th October, 1864. " Nobin Chunder Mozoomdar, 
you are requested to come and take the salary due to 
you.'* The plaintiff urged that by this writing a new 
oontract was created, to which either the three years' 
limitation provided in Clause 10, or the six years' limi- 
tation provided in Clause 16 of Section 1, should be ap- 
plied. On the other hand, the defendant contended that 
as the provisions of Section 4, applied only to cases of 
** legacy^* and " debt," and not to claims for *' wages," 
his letter could not have the effect of renewing the term 
of limitation applicable to the plaintiff's claim ; and, at 
any rate, that as the letter in question did not specify any 
particular sum as due to the plaintiff, it could not be 
regarded as such an admission of the daun as would 
create a freah cause of action. Upon both of these 
grounds the lower Court held that the plaintiff's claim 
was barred, excepting that portion of it which was, ac- 
cording to the defendant's admission, within time. On 
a reference to the High Court it was decided that the 
case was governed by the rule of limitation laid down in 
Clause 2, Section 1, Act XIV of 1859. The Court 
observed : — *^ Servant's wages are a debt within the mean- 
ing of Section 4 ; and if the defendant hod admitted a 
particular amount to be due to the plaintiff for wages, the 
period of limitation would have had to be computed iix>m 
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the date of the admission. Tlie new period of limitation 
would, however, have been the same as that fixed by 
Clause 2 of Section 1, since it is provided by Section 4, 
that the new period of limitation shall be computed 
according to the nature of the original liability. But in 
the writing on whicli the plaintiff relied, the defendant 
did not admit any particular amount to be due, nor did 
he admit wages to be due for any particular period. He 
merely admitted that something was due to the plaintiff for 
wages on the day when he left his service. An admission 
of this indefinite character could not extend the time from 
which the period of limitation was to be computed." 

But in other cases it has been held that although the 
exact amount of the debt has not been ascertained at the 
time when the acknowledgment is given, and is not spe- 
cified therein, it may be proved by oral evidence. Young 
v. Mangalapilh/ Ramaiya^ 3 Mad. 308 ; Pearee Lull Shaha 
V. Oomcfih Chumh-T Mozoojndar, 9 W. 11. 140 ; Sagcmnn v. 
Ooniesh Chtnider JIfooJcnjre, 12 W. R. o. A. 2. 

In the case of Young v. Mangalapilhj Ramaiya^ above 
cited, it was held by the Madras High Court that while 
a written admission of a debt with the appended aver- 
ment that it is not yet payable in point of time, may be a 
sufficient acknowledgment of a debt within the meaning 
of this Section, a written statement that a sum of money 
will be payable on the accomplishment of a condition, 
that is, on the happeniug of an event future and imcertain, 
is not an acknowledgment of a debt. Since there may 
be a present debt, although there is not a present liability 
to pay, but there is no debt where the liability is depend- 
ant on a condition. In tliis case an opinion was also 
expressed tliat — on the analogy of the English decis- 
ions — an admission in writing made after action brought 
may bo sufficient to bar the operation of limitation ; but 
that it may be doubted whether such an admission in the 
answer in the actual suit imder trial would suffice. 
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An admission in writing of the making of a promissory 
note, accompanied by a repudiation of liability in respect 
of it, has been held by the Bombay High Court not to be 
such an acknowledgment as would, imder the terms of 
this Section, revive a barred claim. Narbada Shankar v. 
Rughnath Ishvarji, 2 Bom. 349. 

The signature of the debtor must be attached to the 
written acknowledgment. An uiis^igned letter in which 
the debtor promises to pay by instalments wOl not give a 
new period of limitation under this Section. Shah Miikhun 
Lall V. Naicah Imtiaz-ood-Dowlahy 10 Moore's I. A., 362 ; 
Ram Narain v. Hurce Doss, 4 Agra, 81. Compare, how- 
ever, Khicaja Muhammad Janula v. Venkatarayar, 2 Mad. 
79, in which it was held by the Madras Uigh Court that 
it was not necessary that the signature of the debtor 
should b« formally subjoined or added to an acknowledg- 
ment written by himself, unless it appears from the 
writing that such signature was intended, or unless the 
writing would be incomplete in itself as an admission 
without a signature, in either of which cases the addi- 
tional authentication by the debtor's signature would be 
necessary. The Court said : — " There may bo a sufficient 
acknowledgment in writing though the signature of the 
party is not subjoined or added to the writing." 

It was held in one case by a Division Bench of the 
Calcutta High Court that an. acknowledgment in writing 
sealed, but not signed, by the debtor is not a sufficient 
acknowledgment within the provisions of this Section. 
The Court said : — " We are of opinion that so long as the 
acknowledgment is not a writing signed by the defendant, 
it is insufficient. Signing is one thing, and sealing an- 
other, and there is no evidence that in affixing his seal, 
the defendant meant it to be considered as his signature." 
Ramzan Ali^ v. Liidimnn Fershad, 8 W. li. 513. But 
this decision was reversed on appeal. 

The acknowlodgmuut rocjuired by the Section must bo 
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signed by the debtor himself. The signature of the debtor's 
agent will not renew the period of limitation. Budhoobhoo- 
sun Base v. Enact MoonJi/ieey 8 W. R. 1. An acknowledg- 
ment signed by one partner, although sufficient to interrupt 
limitation in respect of his own liability, will not oontinue 
the liability of another partner who has not signed sudi 
acknowledgment. Khooshal Ghund v. Palmer^ 3 Agra, 170. 
Where property has been devised by will to executors, any 
admission by parties other than the executors to the will 
would not bind the estate of the deceased, and the admission 
of one executor would not extend limitation as against 
another, at any rate where such admission has not been 
made in the character of executor. liamnarain Ley Sirkar 
V. Chunder Kant Mittcr^ 8 W. R. 63, Compare R(tjah 
Icrara Das v. RicJmrdsony 2 Mad. 84. 

The entire absence of such an acknowledgment in writ- 
ing as is required by this Section to qualify the limitation 
prescribed by the other provisions of the Act, cannot be 
supplied by oral evidence of the defendant's admission of, 
and promise to pay the debt. Kalika Sookul v. Cfreedharee 
Singh J 7 W. R. 46 ; Biressur Roy v. Ooma Soondwee Dassee, 
8 W. R. 289. Still less could a more oral admission by 
the defendant's agent of the correctness of the plaintiffs 
accounts, be taken to give rise to a now period of limita- 
tion. Wotmkar Pershad Rmtobee v. Phool Kootnaree Beel/ir, 
7 W. R. 67. See the cases dted ante, pp. 138-142. 

Nor will a part payment* whether of principal or inter- 

* Tho Section as it originally rule laid down by the English 
stood ill the Draft Act submitted Law respecting the effect of a part- 
to the Legislative Council on the payment That rule proceeded on 
12th Febi*uary, 1859, contained a the principle that a part-payment 
provision by which " a part-pay- operates as an acknowledgment 
mcnt on account of principal or from which a new promise to ^y 
intercbt" was allowed to give rise may be implied. I am of opinion 
to a new period of limitation, but that in this country proof of part- 
that provision was, on the motion payment should not have this 
of Mr. Peacock, omitted. Mr. effect." See the Proceedings of the 
Peacock said : — " This part of the Legislative Council of India for 
Section is in accordance with the tlie year 1869, p. 58. 
English Law. But I object to the 
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est proved to have been mode by a debtor on account of 
his debt, keep alive his liability so as to enable tlie credit- 
or to bring an action after the original period of limitation 
has expired ; unless such part-payment has been aooom- 
panied by a written acknowledgment signed by the debtor. 
Raninarain Chowdhry v. Bhugican Joyeyy Mof. 8. 0. Ot. Ref. 
p. 92 ; Gour Beebee v. Kmen Misser^ 1 Ind. Jur. n. a 224 ; 
Chatiiar UUah Sirdar v. Lokenath Eoldary Mof. S. 0. Ct 
Ee£ p. 40. 

In the case of Rajah Icmra Das v. Eichardsouy cited 
in the preceding page, Bittlbston, J., observed : — " The 
part-payment of a debt has no effect in preventing the 
operation of Act XTV" of 1859, as to the residue. The 
prescribed period of limitation begins to run as soon as 
the debt is payable ; and, obviously, the payment of a 
part of the debt does not, in any degree, lessen the 
period during which the balance has been payable. But 
according to the decisions of the English Courts since the 
Statute of James, a part-payment has been treated as an 
acknowledgment of the debt, amounting to, or affording 
evidence of a new promise to pay the balance. It is upon 
this ground only that part-payment has, according to 
English law, the effect of giving a new period of limita- 
tion from the date of the part-payment. But Section 4, 
of the Indian Act expressly gives a new period of limita- 
tion in the case of a tcritten acknowledgment of a debt, 
while it is wholly silent as to any such effect arising from 
part-payment ; though in the Act there are two instances, 
Clause 13, of Section 1, and Section 6, in which the original 
period of limitation is made to run from the last payment 
on account. A reference to the English legislation on the 
same subject strongly supports the view, that the Indian 
Legislature did not intend that payment of part of a debt 
should give to the creditor a new period of limitation from 
that time. Before the Statute 9, Gteo. IV. c. 14, the decisions 
had established throe modes whereby a case might be 
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taken out of the operation of the Statute of Limitations. 
These were, firsts acknowledgment by words, secomUy^ a 
promise by words, and, thirdly^ part-payment ; and that 
Statute since it provided that no acknowledgment or 
promise by words only should be sufficient for that pur- 
pose, and that nothing therein contained should take away 
the effect of any payment, clearly applied to the first and 
second methods only, and not to the third ; so that when 
the English Legislature took away from parole acknow- 
ledgments, the effect which had been given to them by 
the decisions, they expressly reserved the eflFoct of part- 
payment. Again, the Statute 3 and 4, Wm. IV. c. 42, s. 5, 
uses language very similar to that of the 4th Section of the 
Indian Act; but it expressly puts acknowledgment by 
writing and acknowledgment by part-payment on the 
same footing, and gives a new period of limitation from 
the one as well as from the other. The Statute 9 Geo. 
rV. was expressly extended to India by Act XIV of 1840, 
and the Indian Legislature must be taken to have had 
before them not only that Act, but also the other Acts of 
the English Legislature upon the same subject when they 
were framing the Act XIV of 1859. With these Acts 
then before them, they have expressly provided for the 
single case of an acknowledgment in writing, giving to 
that the same oflfoct which it has by the English law, and 
so doing, have impliedly excluded every other acknowledg- 
ment — an acknowledgment by part-payment just as much 
as an acknowledgment by words only," Compare KhuDa- 
jah Muhammad Janula v. Veakatarayary 2 Mad. 79. 

In the case of Kridna Rau v. Hachapa Sugapa^ 2 Mad. 
307, it was held by the Madras High Court that a memo- 
randum of a part-payment made in liquidation of a bond, 
endorsed upon the bond and signed by the debtor, was to 
be construed as an admission that the debt due upon the 
bond at the time the debtor signed the memorandum was 
the original amount secured by the bond, less the sum 
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stated to liave been paid ; and that suoh a memorandum 
was a sufficient aoknowledgment within this Seotion to 
oontinue the liability of the debtor. This view has, how- 
ever, been controverted by a Division Bench of the Cal- 
cutta High Court in the case of Oorachand Dutt v. Loke^ 
nath Dutt J 8 W. E. 335. In this case Macpherson, J., 
said : — " Part-payment being, according to repeated decis- 
ions both of this Court and of the Madras High Court, 
insufficient in itseK to bring the case within Section 4, 
I cannot understand why it should be sufficient if a 
memorandum of it be made in writing and signed by the 
defendant. If the Legislature intended to allow an in- 
ferenoe of a promise to pay to be drawn from a part-pay- 
ment proved by a memorandum signed by the defendant, 
it is not easy to see why it should not have permitted a 
similar inference to be drawn from any part-payment well 
proved. But it is perfectly dear to my mind that what the 
Legislature intended, was to shut out inferences and de- 
ductions of all sorts, and to admit nothing short of a direct 
admission in writing. An express acknowledgment in 
writing that the debt is due, is a very different thing from 
a memorandum made by the defendant for his own protec- 
tion and benefit that he has made a part-payment. The 
Madras Court says that such a memorandum warrants the 
inference of a promise to pay. I do not think that it 
warrants any such inference ; and if it did, still as in draw- 
ing this inference, the Court has to go far beyond the actual 
writing, it would not be an acknowledgment in writing 
signed by the defendant. It does not necessarily follow that 
a debt is due because it has not been paid, for it may have 
been discharged in other ways than by actual payment ; 
and what Act XIY of 1859 requires, is an acknowledgment 
in writing that the debt, or part of it, is due, not a mere 
acknowledgment of a fact from which it may be presumed 
that the debt, or part of it, Ib unpaid or due. I find that 
the opinion I now express is supported by a recent decision 
32 
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of a Division Court in the unreported case of Bishawhha 
Moyee Chowdhrain v. Suro Soonduree Dabeay in which a 
memorandum of payments made, endorsed on the bond, 
and signed by the defendant, wtis relied on as being 
an acknowledgment within the meaning of Section 4, 
Act XIV of 1859 ; but the Court— Peacock, C. J., and 
L. S. Jackson, J., — held that the endorsements did not 
amount to an acknowledgment, and that the suit was 
barred." 

like Claiuse 15 of Section 1, the Section under notice 
contains nothing to show that the meaning of the word 
* acknowledgment' should be restricted to a written ad- 
mission or engagement to repay addressed to the creditor ; 
and it might, tiierefore, be inferred on the analogy of 
the cases decided with reference to the meaning of the 
word as used in Clause 15 (see aupray pp. 213-214), that 
a written admission of the debt, signed by the debtor, 
although addressed to a third paxty, would be sufficient 
to revive the debtor's liability. Hurra Chunder Roy\. 
Monee Mohinee Dossee, 3 W. R. s. c. 6. 

But in the case of Persaud Boss Butt v. Beenonath Bey^ 
2 Hyde, 14, it was held by Levinge, J., that an admis- 
sion in writing to a third party, or stranger, that a debt 
is due and still unpaid, does not amount to an * acknowledg- 
ment' within the meaning of this Section, in which the 
word must be taken to imply a liability or obligation, — an 
acknowledgment that the party to whom the debt is due, 
has still a right to recover. It was observed that there 
had been conflicting decisions in the English Courts as to 
the meaning of the word ' acknowledgment' in the first 
Section of Lord Tenterden's Act, 9 Qceo, IV. c. 14, but 
that the more recent decisions were opposed to the view 
that an admission to a stranger or third party that a debt 
is due, is sufficient to exclude limitation. Compare Robert" 
son* 8 eascy 2 Ind. Jur. n. s. 180. But see the remarks of 
the Privy Council in the case of Oupikishen Ooswami v. 
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Brindahan Chandra Sirkar Chowdhry^ 3 Ben. p. c. 37.* 
In a suit against Government to recover compensation 
for certain lands taken by a Magistrate for the purpose of 
making roads, it appeared that the plaintiff had applied to 
Government for compensation, but, after various delays on 
the part of Government, had been refused compensation, 
and referred to the Civil Court. It was held that the 
plaintiff's cause of action arose &om the time when he was 
dispossessed from his lands, and not from the date when 
his application for compensation was rejected ; and that a 
letter from the Commissioner of Revenue, addressed to the 
Magistrate, expressing his willingness to recommend the 
Government to pay for the land, could not be considered 
an * acknowledgment' within the meaning of this Section, 
60 as to extend the period within which the pledntiff might 
bring his suit. Hilh v. The Oovernmenty 11 W. E. 1. 

In an unregistered bond made for the payment of money 
by instalments, a condition was inserted that on default 
made in payment of any one instalment, the whole amount 
should become due. Default was made in the payment of 
the first instalment, but, subsequently, payments were 
made by the debtor and accepted by the creditor in satisfac- 
tion of the instalments which had accrued due. A balance 
remaining due upon the bond, the creditor sued to recover 
the amount, instituting his suit more than three years from 
the date of the default in the payment of the first instal- 
ment, but within three years from the time when, taking 
into account the payments which had been made, the first 
instalment claimed became due. Limitation was pleaded 
for the defendant. It was argued that the plaintiff's cause 
of action must be taken to have arisen on the first default, 
when by the terms of the bond the whole amount secured 
thereby became due ; and that the payments subsequently 

* In the Bengal Law Reports this 1859. The judgment expressly 
case is erroneously noticed as having proceeds on the provisions of the 
been decided under Act XIY of old law of limitation. 
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made were inoffeotual to interrupt limitation, inasmuch as 
it is provided by the Seotion under notice, that a imtten 
acknowledgment of the debt is necessary for that purpose. 
But it was held by the Bombay High Court that although 
the instalments were not paid by the defendant at the 
times fixed in the bond, yet as he had made payments 
on account of them, which had been so accepted by the 
plaintiff, these payments must, as regards both parties, 
be considered as if made at the times fixed ; that, conse- 
quently, the defendant could not rely upon the stipulation 
which made the whole debt due on the failure to pay any 
one instalment, as determining the period from which 
limitation should run; and that as all the instalments 
claimed had become due within three years prior to suit, 
the suit was not barred. Ham Krishna Mahadev y. Bayaji 
bin Santajiy 5 Bom. a. c. 35. 

In the case of Hullcdhur Bangal y. C. 8. Moggy 1 W. 
B. 189, in which the facts were closely similar to those 
in the case last cited, a similar view was taken by a 
Division Bench of the Calcutta High Court. It was ob- 
served, that whereby the terms of a bond a cause of action 
accrues upon de&ult in payment of an instalment, it is 
still competent for both parties, after such default, to show 
by their conduct that they treated the debt as one still pay* 
able by instalments; and that where the defendant has 
from time to time paid, and the plaintiff received sums of 
money on account of unpaid instalments of fonner years, 
the effect of such payment and acceptance i& to waive any 
existing right to take advantage of a previous defetult, and 
to restore the provision for payment by instalments. 
Compare Boroda Soonduree Dabea v. Shambo Chunder 
Shahay 5 W. E. 45. 

But with reference to the above decisions it is submitted 
that if a cause of action accrued for the whole amount 
due upon the bonds on the first failure to pay an instal- 
ment, it was not competent for the parties by any acts 
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of theirs, otherwise than as provided by the Section nnder 
notice, to alter the consequences which legally resulted 
from that fact. When the cause of action for the whole sum 
secured arose, limitation began to run, and mere payment 
of subsequent instalments could no more exempt from the 
operation of limitation, than part-payments on account of 
the principal or interest then due, could have that effect. 
There does not seem to be any real distinction in principle 
between the case of a contract to pay by instalments with a 
condition that on default of one instalment the entire sum 
shall be payable, and of a contract to pay at a future date 
by a single payment. Where A binds himself to pay B a 
certain sum at a future date, and fails to do so, B's cause 
of action arises from the time when A should have paid, 
and limitation will run against him from that time. If, 
during the currency of the period of limitation, or after its 
expiry, A should make, and B accept a part-payment of 
the debt, such payment and acceptance could not be 
construed as a waiver of the original condition as to the 
time when the debt was to be paid, and could, in no way, 
affect the operation of limitation. It might perhaps be 
said that in the cases above cited the conduct of the parties 
in mating and receiving payments after the cause of action 
on the original contract had accrued, afforded evidence of 
a new and distinct contract having been entered into by 
the parties, for which the balance then due to the plain- 
tiff was the consideration. This new contract, it might 
be argued, gave rise to an entirely new cause of action, 
with a new period of limitation to be reckoned without 
reference to the accrual of the cause of action upon the 
original debt. But to this it may be replied that the 
mere &ct of the creditors continuing to receive instal- 
ments after the cause of action had arisen, if it proves any- 
thing, proves nothing more than that they slept over their 
rights, or did not understand them, but is no sufficient 
evidence of the making of a new contract. Compare 
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Kamppanna Nayak v. Nallamma Nayaky X Mad. 209, cited 
antCy p. 43. 

In the case of Surronath Boy v. Maheroollah Moollah, 
7. W. R. 21, in which the facts were similar to those in 
the cases above referred to, it was held by a Full Bench 
of the Calcutta High Court that as the plaintiflf s suit was 
brought upon the bond itself, and not upon any fresh agree- 
ment alleged to have been entered into between the parties, 
limitation must be taken to have nm from the time when 
default was made in payment of the first instalment, in 
consequence of which the whole amount became due. 

In the case of Breen v. Balfoury Bourke, 120, the 
plaintiff sued the defendant Balfour for the balance due 
upon a promissory note, of which he with two others 
were joint and several makers. The note which bore 
date the 20th August, 1857, was made payable by thirty- 
five equal instalments, the first of which was to fall due 
on the 10th September, 1857, and the rest were to be 
paid regularly every succeeding month. It also contained 
a stipulation that in case of default in payment of any 
instalment, or of any part of any instalment, on the day 
appointed for such payment, and notwithstanding that 
the same might afterwards be paid, the whole sum secured, 
or such part as might then remain unpaid, should im- 
mediately become due and recoverable. The instalment, 
which, by the terms of the note, should have been paid 
upon the 10th December, 1857, was not paid until the 
5th January following, and, similarly, other subsequent 
instalments were not punctually paid. The last payment 
made, was made on the 14th January, 1860, on account 
of the instalment due on the 10th August of the previous 
year. The plaintiff having instituted her suit on the 6th 
January, 1865, the defendant pleaded limitation by reason 
that the suit was not brought within six years from the 
time the plaintiff's cause of action arose upon the defeult 
to pay the instalment due upon the 10th December, 1857. 
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It was oontended for the plaintiff, on the authority of 
the decision in the case of Hollodhur Bangaly that the pay- 
ments made and accepted after the first default, indicated 
a waiver of the condition by which a right of action arose 
on such default, and, consequently, that all the instalments 
fEdling due within the six years next before suit might 
be recovered. It appeared on the trial that the money 
for which the note was given, had not, in fact, been 
lent to the defendant Balfour as a principal, but to Wilson 
another of the joint makers, by whom all the payments 
on the note had been made, and for whom the defendant 
Balfour was only a surety, and recognized as such by the 
plaintiff, and that no demand had been made on Balfour 
for any payment tmtil subsequently to the year 1861, 
when Wilson obtained his discharge from all his liabilities 
under the Insolvency Act. It was held by the Calcutta 
High Court that the plea of limitation was a good answer 
to the action. 

It wtis observed that by its peculiar terms the note 
was payable by instalments only imtil default. Upon the 
first default the whole remaining balance was to become 
due. There was no provision for any continuing liability 
to pay at stated intervals, and there was a stipulation 
which, in effect, provided that a default should not be 
waived. As this stipulation was evidently made for the 
protection of all parties, the sureties as well as the creditor, 
there could be no waiver by the creditor so as to affect 
the position of the defendant who was a surety. There 
was a default in payment of the instalment due upon the 
10th December, 1857, and the plaintiff's cause of action 
arose immediately upon the failure to pay that instal- 
ment. The obligation to pay by instalments wholly 
ceased on the first breach, and the whole sum secured by 
the note became at once due. The plaintiff's only cause 
of action was that which accrued upon the first breach, 
and the claim was consequently barred. 
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Ab to whether the provisions of this Section oan be 
taken to operate in extending the term for the exeoution 
of deorees, seeposteay in the remarks on Seotion 20. 



Section 5. 
In suits for the recovery from the purchaser or 

Computation of period of ^^^ P^^^^^ Claiming UUdcr 

limitation in snits to re- Mmof an v property Durchas- 

cover property purchased - . r? j j /• i i_i 

from depositaries, pawnees, 6(1 oonajide and lor Yaluable 
or mortgagees. Consideration from a trustee, 

depositary, pawnee, or mortgagee, the cause of 
action shall be deemed to have arisen at the date 
of the purchase. Provided that, in the case of 
Proviso. purchase from a depositary, 

pawnee, or mortgagee, no such suit shall be main- 
tained unless brought within the time limited by 
Clause 15, Section 1. 



The meaning attached by the Indian Law Commis- 
sioners to the terms * trustee, depositary, pawnee and 
mortgagee,' has already been noticed in the remarks on 
Clause 15 of Section 1, and on Section 2, in connection 
with which the present Section must be read and con- 
strued. 

The terms of this Section are not very explicit as to 
the duration of the periods of Umitation which they are 
intended to prescribe, and it is not easy to determine the 
effect which should be given to them. The first part of 
the Section provides that in suits for the recovery from 
the purchaser, or any person claiming imder hinij of any 
property purchased bond fide^ and for valuable considera- 
tion, from a trustee, depositary, pawnee, or mortgagee, 
the cause of action shall be deemed to have arisen at the 
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date of the purchase. It is not here said whether as a- 
gainst such bond fide purchasers a different rule of limita- 
tion is to he applied from that which is provided for suifa^ 
brought directly against trustees, depositaries, pawnees, or' 
mortgagees, or against those who have purchased from 
them otherwise than bond fide. It may, however, be 
reasonably presumed that the intention of the Legislature 
in declaring that a new cause of action shotdd be deeme(¥ 
to arise in cases of bond fide purchase, was to restore lA 
such cases, and in such cases only, the operation of the 
general rules of limitation presmbed by the Act, as* 
Opposed to the special provisions of Clause 15, Section 1, 
and of Section 2. For example, where A depoats move- 
able property with B, which afterwards purchases fronf 
B, bond fide, and for valuable consideration, A's right of 
action as against B, for the recovery of such property, 
will continue good — ^under Clause 15, Section 1,^ — ^for 
fliirty years ; but the right of action which accrues to A 
as against C, from the date of O's purchase, will be sub- 
ji6ct to the ordinary rule of limitation of six years provided 
by Clause 16, Section 1. 

The second part of the Section provides that in the case 
of purchase from a depositary, pawnee, or mortgagee, no- 
suit for the recovery of the property shall be maintained 
unless brought within the time limited by Clause 15, 
Section 1. This proviso* has equal reference to cases of 

* The Section as it originallj 1, of the amended Bill (Clause 15* 

stood in the Draft Act subraitted Section 1 of the Act), is thirty years 

to the Le^lative Council, did not for moveable, and sixty years for 

contain this proviso, which was immoveable property ; so that, as 

added when the Bill was before the Section at present stands, if 

6ie Council on the 19th Pebruaiy immoveable {property were sold 

1869. In proposing the amend- after the expiration of fifty-five 

ment Mr. Currie said : — " The years, a new term of limitation 

Section as it stands is not quite would commence, and would run 

correct. The maximum time with- for twelve years more, makine a 

in which suits could be brought total of sixty-seven vears, which 

against a depositary, pawnee, or was never intended : but it was in- 

mortgagee, under Clause 14, Section tended that if property was tran»- 

33 
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(>ond fide purchase, and to purchases which are not bond, 
fide, and its effect is, that in neither case can a suit he 
maintained after a period of thirty years where the prop- 
erty is moveable, and of sixty years where the property 
is immoveable. 

It will be observed that the proviso contained in the 
latter part of the Section is silent as to purchases from 
trustees. The reason of this is that under Section 2, no 
maximum time is limited within which suits against 
trustees must be brought. A trustee by the subsistence 
of his trust is incapable of adverse possession, and as 
against him and his representatives, no suit for the re- 
covery of the specific property which is the subject of the 
trust by those who are beneficially interested therein, 
can be barred by any length of time. So long, therefore, 
as the trust property remains in the hands of the trustee 
or his representatives, the right of action wiU continue. 
But the effect of the first part of the Section, as has 
abeady been remarked, would seem to place a bona fide 
purchaser from a trustee upon a different footing from 
the trustee himself, and to give such a purchaser the 
benefit of the ordinary periods of limitation to be com- 
puted from the date of the purchase. In this view it 
must be assumed that a bo)ui fide purchaser from a trustee 
is not a representative of such trustee within the mean- 
ing of Section 2. 

The next point to be determined in considering this 
Section, is the significance of the words * bondfid^ purchase.' 
For fixing the meaning of these words, reference has 
sometimes been made to the explanation of the words 
* good faith', given in Chapter II, Section 52 of the 
Indian Penal Code, where it is declared that * nothing 
is said to be done or believed in good faith, which is 

ferred by a bond fide purcliase, See the Proceedings of the Legis- 
the period should be shortened, lative Council of India, for tiie 
but not in any caae lengthened/* year 1859, p. 67. 
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done or beUeved without due care or attention/ Ao- 
oordingly, in the case of Bego Jan v. LuteefuHy cited ante^ 
p. 236, the Court held that where a purchaser is cog- 
nizant of a subsisting trust affecting the property which 
he purchases, or where by the exercise of due and 
reasonable care he might have become so, he is not to 
be considered a bond fide purchaser of such property, 
entitled to the benefit of the provisions of this Section; 
but must be held to have taken the property subject to 
the trust, notwithstanding he may have paid full value 
for it. Compare Mancharji Sorabji Chulla v. KongseoOy 6 
Bom. o. c. 69. 

An estate purchased by A in the name of an idol, was 
subsequently mortgaged by him, but, on the loan being 
paid off, was reconveyed to the idol, when the names of 
the idol and its sevait, the infant son of A, were entered 
in the Collectorate books as owners. Afterwards the 
estate was again mortgaged by A, and to pay off this 
second mortgage, a third mortgage was on A's death 
executed by his widow, which last mortgage was foreclosed 
in the year 1820, by the mortgagee, who obtained a decree 
for possession. From that date the estate was held by 
B, under a title derived through the last mortgagee, up 
to the year 1867, when the representatives of the sevait 
sued to recover it as belonging to the idol. It was con- 
tended that A was a mere trustee for the idol, and that 
as B was cognizant of this, or might have learnt it by 
reasonable enquiry, he must be deemed to have taken 
the property subject to the trust, and so to be a trmtee 
within the meaning of Section 2, as against whom a 
suit would not be barred by any length of time. It 
was held, however, by the High Court that as it appeared 
that A had dealt with the estate as his own, and there 
was no evidence of any formal dedication of it to the 
idol, it was reasonable to believe that the purchase in 
the name of the idol was a mere fictitious bencwiee trans- 
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action ; pons^jji^utly^ t^t the position p£ the last mort- 
gagee^ «a.d of P olain^ing through him, v6ls that of ' a 
^£>n4 ./We purohasOT for valuable consideration/ within the 
protection of this Section. Brojo Soonduree Dahea y. Ranee 
Luchmee Koomaree, 11 W. R. 13 ; Oobii^nath Roy v. Ranee 
Luchmee Koomareey 11 W. R. 36. Compare Radhanath 
Doss V. Gfisbome 8f Co.y 5 W. R. 253, in which the meaning 
of the words ' Jond/cife purchaser' was carefullj considered. 
It was observed in this case that ^' to make a purchase bond 
fide J the purchaser must have reasonable ground for be^ 
lieving that he buys a good title, although he may know 
that it is liable to attack ; the policy of the Law being that 
(doubts should not hang for ever on titles, and that if a 
man, without firaud or concealment, purchases a doubtfdl 
title, it must be attacked within twelve years or never." 

The decision of the Privy Council in the case of Shaikh 
Jmdad AU y. Kootbee Begum, 3 Moore's I. A. 1, although 
pronounced with reference to the old law of limitation, 
may reasonably be applied to the provisions of this 
Section. It was held in this case that acquisitions of im- 
moveable property which have been made under a title 
believed to be just and valid, though in reality insuffici- 
ent, are protected by twelve years' possession ; and that as 
fraud and dishonesty are not to be assumed upon any 
groimd, however probable, a plaintiff to avoid the effect 
of lapse of time must establish the existence of conscious 
iiguatioe by proof. 

It has already been noticed, ante, p. 210, that where 
a mortgagee remains in possession of mortgaged lands 
after the mortgage has been satisfied, he is not a trustee 
for the mortgagor, within the meaning of Section 2 of 
this Act. Jamal Ally v. Baboo Lull Doss, 9 W. R. 187. 

Where a mortgagee in possession purchases the mort- 
gaged lands at an auction sale for arrears of the revenue 
of such lands, it has been held that he acquires a new 
title, which if the mortgagor desires to dispute, he must 
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bring hJB gi;gl^ within twelve jeurs from the date <^ the 
/sale. Byiant Dhur Singh y. Lallah Bhagobwt Sahay, 2 
Hay, 475. In this case, the Court observed that fraud will 
not be presumed from the curcumstance that the reyenue 
fell into arrears while the mortgagee was in possession, 
but it will be held, imless the contrary be proved, that the 
purchase was a fair and legal iaransaction. Compare, Hurree 
BuUub Santra y. Ruttun Monee Dcmee, S. D. 1852, p. 392. 
But where a mortgagee in possession allows the reve- 
nue to fall into arrear, with a view to the land being put 
up to sale, and his becoming himself the purchaser of it, 
and he does in fact so become the purchaser, such a pur* 
chase gives him no absolute title. " Upon such a purchase" 
it has been said, " a Court of Equity will on general prin- 
ciples, fasten a trust, and hold that the mortgagee, subject 
to the repayment of the amount due on the mortgage, 
and of his expenses properly incurred, is a trustee for 
the mortgagor." OJoodhyaram Khan v. Amhootoah Dey^ 
cited in Macpheraan on MortgageSy 5th ed. pp. 85-86. 
The rule thus laid down has been approved of and 
confirmed by the Privy Council in the case of Natcab 
Sidhee Na&ir Ali Khan v. OJoodhyaram Khan, 10 Moore's 
L A. 640. 



Section 6. 
In suits in the Courts established by Royal 
X x_. J, „ * Charter by a mortgagee to 

Computation of penod of "^ ^ ^ 

limitation in saits in Sup- recover froiQ the mortgag- 

reme Courts by mortgagee , 

to recover immoTeable prop- or the pOSSeSSlOU Of the 

erty mortgaged. immoveable property mort- 

gaged, the cause of action shall be deemed to 
have arisen from the latest date at which any 
portion of principal money or interest was paid 
on account of such mortgage debt. 
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The effect of this Section* when read together with 
Clause 12 of Section 1, was to give a mortgagee suing his 
mortgagor in the late Supreme Courts, for possession of 
immoveable mortgaged property, twelve years from the 
latest payment on account of the mortgage debt within 
which to bring his suit. Under the Letters Patent for the 
High Courts of Calcutta, Madras and Bombay the pro- 
visions of the Section will be applicable in suits brought 
before these Courts in the exercise of their ordinary origin- 
al civil jurisdiction. 

In declaring that the cause of action shall be deemed 
to arise from the latest payment on account of the mort- 
gage debt, only in suits brought in Courts established 
by Royal Charter, the Legislature must be presumed to 
have intended that in similar suits brought in Courts not 
established by Royal Charter, the cause of action shall 
not be deemed to arise from the date of such payments 
on account. The limitation of suits by mortgagees for pos- 
session brought in the latter Courts will be governed by 
Clause 12 of Section 1, and will run from whatever date the 
mortgagee was first entitled to possession. Huro Chund^r 
Oooho V. Oudadhur KoondoOy 6 W. R. 183 ; Tarachurn 
Koondoo Chowdhry v. Klielut Chunder OhosCy 6 W. R. 269. 
See mpra^ pp. 216-217. 

Although no special provision is made by the terms of 
this Section for extending the period of limitation in cases 
where the mortgagor has signed a written acknowledg- 
ment of the mortgage debt, it may be assumed that 
such an acknowledgment would operate under Section 4, to 
create a fresh period of limitation. 

* This Section was not contain- apparently without explanation, 

ed in the Draft Act originally sub- and aj^reed to without discussion or 

mitted to the Legislative Council, comment. See the Proceedings 

but was introduced on the motion t)f the Legislative Council of India 

of Sir J. Col vile when the Bill was for the year 1869, p, 58. 
in Committee. It was proposed 
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Section 7. 

In suits to avoid incumbrances or under- 
Compntation of period of tcnurcs in au Gstatc sold 

limitation in snits to avoid /» n r>% , 

incnmbrancoa or nnder-ten- ^^T airCarS 01 (jOVemment 

ures in estates sold for ar- RovOnUP dllP from qupVi aq- 
rears of Government Re- -t^^venUG QUe irom SUCU 68- 

^®'»«*®- tate, or in a Putnee Talook 

or other saleable tenure sold for arrears of rent, 
which by virtue of such sale becomes freed from 
incumbrances and under-tenures, the cause of 
action shall be deemed to have arisen at the 
time when the sale of the estate, talook, or tenure 
became final and conclusive. 



This Section has special reference to the Laws which 
regulate the sale of estates for arrears of Government 
Revenue. Section 37, Act XI of 1859 declares that in the 
Provinces of Bengal, Behar and Orissa, the purchasers of 
entire estates sold under the provisions of that Act for ar- 
rears of Government Revenue, shall acquire such estates free 
from all incumbrances created after the permanent settle- 
ment, and shall be entitled to avoid all under-tenures, 
with certain specified exceptions. The power to dispute 
incimibrances is limited by the terms of the Section cited to 
the purchasers of entire estates. Chundra Mohinee Dossce 
V. Kalidoss GhosCy 8 W. R. 08. Where a share of an estate 
is sold under Section 13, Act XI of 1859, for arrears of 
Revenue due in respect of such share, the purchaser does 
not acquire it free of incumbrances, or with the right to 
avoid under-tenures. Kmheenath Koonwar v. Bunko Be- 
haree Chotcdhry, 12 W. R. 440. Section 27 of Act XI of 
1859, fixes the time when sales under the provisions of the 
Act become final. 
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As to the rights of a purchaser at an auction sale for 
arrears of revenue, reference may be made to the cases of 
Huro Chunder Ohoae v. Goluck Monee Dossee, 8 W. R. 62 ; 
Banee Sumomoyee v. Maharajah Sutteeschunder Bot/, 10 
Moore's I. A. 123 ; JRajah Suttosurun Ohosal v. Mohesk 
Chunder Mittery 11 W. R. p.c. 10. See also the cases 
cited ante^ pp. 55-66. 

In the case of Ranee Surnomayee^ the question was 
raised but not decided, whether the power to dispute 
under-tenures and incumbrances is confined to the auction 
purchaser himseK, or whether it can be exercised by 
others claiming through him. In respect to the auction 
purchaser's right to assess or resume lakheraj holdings, 
see supra^ pp. 199 and 206. 

The period of limitation applicable to the class of suits' 
referred to in this Section will be that of twelve years as 
provided in Clause 12 of Secticm 1. 



Section 8. 
In suits for balances of accounts current be- 
Computation of period of twccu merchants and trad- 

Umitation in suits between p^- i^^ liavA \\f\A mnfiiAl 
merchants for balances of ®^^ ^"^ "^^® "*^ mUDUai 

accounts current. dealings, the causc of action 

shall be deemed to have arisen at and the period 
of limitation shall be computed from the close 
of the year in the accounts of which there is 
the last item admitted or proved indicating the 
continuance of mutual dealings ; such year to 
be reckoned as the same is reckoned in the 
accoiints. 

The following cases will illustrate the character of the 
dealings to which this Section is intended to apply. 
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In the case of Bhoyro Doss v. Kallyperaaud Agurwallah^ 
reported in " The Englishman" of the 4th May, 1863, 
it appeared that the parties to the suit were merchants, 
or traders, and that there was an account current between 
them, for the balance due upon which the plaintiff sued. 
This account was, on one side, of money from time to 
time lent, and of the price of a shawl sold to the defend- 
ant, and, on the other side, of payments made by the 
defendant to the plaintiff. The plaintiff stated, that he 
used to lend the defendant money and take hoondees from 
him, which were sometimes discounted, and at other times 
carried to the defendant's account in the plaintiff's books. 
The Court held that the transactions between the parties 
were not * mutual dealings,' within the meaning of the 
Section. It was observed : — ** The dealing between the 
plaintiff and the defendant consisted in the loan of sums 
of money by the former, and of payments on account by 
the latter. There was no dealing between them of any 
kind to raise a cross demand by the defendant against the 
plaintiff, in respect of goods sold or other matters. There 
was therefore no reciprocal dealing between them ; and 
the plaintiff is consequently not entitled to avail himself 
for the purpose of instituting this suit of the mode of 
computing the time of limitation provided by Section 8, 
Act XIV of 1859." The suit was accordingly held to 
be barred by lapse of time. Compare JSiuiyet HoHsein v. 
Ahmed Rem, W. E. 1864, p. 235. 

In the case of Ghaseeram v. Monohur DosSy 2 Ind. Jur. 
N. s. 241, it appeared that in the course of dealing be- 
tween the parties the defendants sent goods to the 
plaintiff, and that they alsp paid hoondees on his account ; 
that the plaintiff on the other hand remitted money to 
the defendants ; and that sometimes the balance was in 
favour of the one party, and sometimes of the other. It 
was held by Peacock, C. J., and Norman, J., — ^reversing 
the decision of Phear, J., to the contrary effect, — ^that the 
34 
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dealings were * mntuar within the meaning of this Sec- 
tion. It was observed by Peacock, 0. J., that it was not 
neoessary that there shonld have been such a buying or 
selling between each of the parties as would constitute 
him a * trader' in the strict meaning of the term. 

In the case of Woonkar Pershad Rustobee t. Phool 
Koofnaree Beebee, 7 W. R. 67, it appeared that the plaint- 
iflF, who was a cotton merchant, used to send cotton to be 
sold by the defendant as his commission agent, imder 
an arrangement that if the purchasers should fail to pay 
within a specified time, the defendant should make good 
the price. In the course of this dealing the defendant 
was credited with the amount due to him for com- 
mission and debited with the price of all cotton sold and 
not paid for by the purchasers. The transactions, which 
extended over a series of years, having been brought to a 
close, the plaintiff sued for the balance which upon exam- 
ination of his accounts he found was due to him by the de- 
fendant, contending that the case, as a * suit for a balance of 
accoimts current between traders having mutual dealings,* 
was in time. The Court considered the dealings not to 
be such as the Section contemplated. They were dealings 
between the plaintiff as a principal, and the defendant as a 
del credere agent, and os such did not constitute the defend- 
ant a merchant or trader. Moreover, as the dealings were 
wholly of a one sided character, giving rise to no daimon the 
part of the defendant to anything beyond his commission^ 
the accounts could not be regarded ba accounts current 
of parties having * mutual dealings.* Even if the Sec- 
tion applied, the Court was of opinion that as the liability 
of the defendant arose out o^ the engagement he had 
entered into to sell the goods of the plaintiff and guaran- 
tee their price, the suit, as a suit for a breach of contract 
not in writing, must be considered to fall under Clause 9, 
Section 1 ot the Act, and reading that Clause along with 
the Section imder notice, that the period of three years 
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fimitation should be computed from the close of the year 
in the accounts of which there was tlie last item proved 
or admitted, indicating the continuance of the dealings. 
As it did not appear that there was any such item to be 
found in the accounts within the three years next before 
the commencement of the suit, the Court held the claim 
to be barred. 

Where a plaintiff sued to recover money which he had 
advanced in payment of goods to be supplied by the 
defendant, his cause of action was held to have accrued 
at the time when the goods ought to have been delivered, 
the course of dealing not being considered to bring the 
case within the provisions of this Section. Boiikloiiath 
S/mha V. Lalunnma Beebee^ 7 W. R. 1G4. Comp6u:e Dot/le 
V. Khoosheal Khan^ 3 W. R. s. c. I ; Doyle v. Edoo Ghazee^ 
3 W. R. 8. c. 13 ; Virmvanii Nayak v. Snyanibabay Sahi^ 
ba, 2 Mad. 6. 

Where a plaintiff, being a merchant, advanced certain 
sums to the defendant, who from time to time made re- 
payments, the dealings were held not to come within the 
terms of this Section, since they wore not * mutual.' 
Oohiiul Chancier Addy v. Pearee Mohan BosCy 10 W. R. 
56 ; Itumnarain Chowdhry v. Bhugicau Jogey, Mo£ S. 0. 
Ct Ref. p. 92. 



Skction 9. 

If any person entitled to a right of action 
shall by means of fraud 

Compatation of period of . - _ ^ . 

limitation in case of con- have been Kept irom the 
oeaied fraud. knowledge of his having 

such right or of the title upon which it is found- 
ed, or if any document necessary for establish- 
ing such right shall have been fraudulently 
concealed, the time limited for commencing 
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the action against the person guilty of the fraud 
or accessory thereto, or against any person claim- 
ing through him otherwise than in good faith 
and for a valuable consideration, shall be reckon- 
ed from the time when the fraud first became 
known to the person injuriously aflFected by it, 
or when he first had the means of producing or 
compelling the production of the concealed doc- 
ument. 



Section 26, Act VIII of 1859, directs that where the 
plaintiff sues upon a cause of action which has accrued 
beyond the period ordinarily allowed by any law for 
commencing a suit of the nature brought, the groimd 
upon which exemption from the law is claimed shall be 
stated in the plaint. This provision corresponds with 
that contained in Clause 2, Section 3, Regulation II of 
1805, which requires that the plaintiff in his plaint or 
repHcation shall set forth distinctly the grounds on which 
he claims an extension of the ordinary period of limitation* 
Upon the analogy of the cases decided with reference to 
the provisions of that Regulation, it would appear that 
where a plaintiff upon the groamd of fraud seeks to have 
his suit exempted from the operation of the ordinary rules 
of limitation, and disposed of as governed by the special 
rule contained in the Section under notice, he must 
distinctly set forth in his plaint the particular fraudulent 
dealing on the part of the defendant by which he has 
been injuriously affected, and not merely state in a gene- 
ral way that he has been defrauded. See the cases of 
Rasmonee Dahea v. Brindahun Surma, 1 Hay, 6 ; Ramkanye 
Doss V. Kishen Chunder Roy, ibid. 55 ; Kashee Chunder 
Sein V. Tarakinkur Roy, ibid. 325 ; Shooinotee Dossee v. 
BiprodoBS Chuckerbuttyy ibid. 377. 
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To affect the operation of limitation the firaud alleged 
must amount to a concealment of the plaintiff's cause of 
action, or of some document necessary to establish it, as 
provided by this Section ; or it must form the foundation 
of the plaintiff's cause of action, as provided by Section 
10. Bromho Deo Narain v. Byjuath Sahaye^ 9 W. E. 255. 

As to what may be taken to be a * fraudulent conceal- 
ment of a right of action, or of a document necessary to 
establish it,' see the cases of 8yud AH Nuquee v. Bhug- 
wan DoB8^ 1 Agra, 213 ; Robert 8f Charriol v. Lombard^ 1 
Ind. Jur. N. 8. 192 ; Dhurumnarain v. Brijodoss, reported 
in " The Englishman" of the 12th September, 1866. 



Section 10. 
In suits in which the cause of action is found- 

Compntation of period of cd OD fmud, the CaUSC of 

'Z^Jl.^l^ action shall be deemed to 
ed on fmud. i^ave first arisen at the time 

at which such fraud shall have been first known 
by the party wronged. 



The terms of this Section do not expressly provide for 
the case of a defendant who has purchased in good faith 
and for valuable consideration from the person guilty of 
the firaud. It may be doubted, therefore, whether as against 
such a purchaser, the cause of action should be deemed 
to have arisen from the date of the purchase, as is provided 
in Sections 5 and 9. 

In the original Draft Act of the Indian Law Commis- 
sioners, after the words " at the time at which such fraud 
shall," were added the words ** or with reasonable dili- 
gence might." These words were afterwards omitted, 
apparently upon the ground that the decision as to when 
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a party might, with reasonable dUigenoe, have become 
acquainted with the £raud practised upon him, must al- 
most always depend upon conjecture rather than actual 
proof.* 

The fraud intended by this Section is the fraud against 
a plaintiff which constitutes the substantial matter of his 
complaint. Raj Chunder Roy v. Bhugwan Chunder Roy, 9 
W. R. 553. Where B upon the fraudulent representa- 
tion that he is the agent of 0, obtains money from A, A's 
cause of action shall be taken to have arisen on the dis- 
covery of B's fraud. Subharamareddi v. Bhimarqfu Ramaya^ 
2 Mad. 21. 

Where a plaintiff amder the old Law of Limitation sued 
to set aside certain deeds as fraudulent, alleging that he 
had only recently become aweire of their existence, and it 
' appeared from the evidence that he was not ignorant of 
their existence at a period more than twelve years prior 
to the institution of his suit, it was held that the suit 
was barred. Sahebpenad Singh v. Ram Bahadoor Singhy 1 
Ilay, 465. 

A who had obtained a decree against B, sold it to C, 
but after the sale realized the amount of the decree from 
B. On application by C for execution, the fraud was 
detected. Subsequently C sued to recover from A the sum 
he had paid as purchase money. It was contended for 
A that the suit was barred as not brought within three 
years from the date of the purchase. But it was held 
that the limitation to be applied was that of six years, 
and was to be computed from the time when became 
aware of A's fraud. Gopal Chunder Dey v. Poor no Bccke, 
10 W. E. 104. 

In a suit to recover money paid by Government to the 
defendant as compensation for land taken for a public 
purpose, which land the plaintiff alleged was his and 
not the defendant's, it was held that the plaintiCfs 

* Indian Law CouimissionerB' Eeports for the years 1843-1844, p. 10. 
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right of action aoorued at the time when the defend- 
ant received the money from Government, and that the 
ignorance of the plaintiflf in regard to the accrual of his 
right, did not prevent time from nmning against his suit, 
unless such ignorance was brought about by the fraud of 
the defendant. Lallah Gopeenath v. Azroal Singh^ 8 W. 
R23. 

Where a plaintiff sued to recover possession of certain 
lands alleging that during his minority the defendant had 
fraudulently obtained possession thereof under a forged 
deed of sale, it was pleaded for the defendant that as the 
plaintiff had been out of possession for more than twelve 
yeurs, and had not sued within three years from the date 
of his majority, his claim was barred. But it was held 
that if fraud were established, limitation would only rim 
against the plaintiff from the time when it became known 
to him ; and that in the absence of distinct proof that he 
had knowledge during his minority of the alleged fraud, 
the legal presumption was that he was ignorant of what 
had been done, and that he did not acquire the necessary 
information until he attained maj(;rity. Bipro Churn 
Purohit V. Kulyan Chum Mookerjee^ 6 W. E. 1321. Com- 
pare Roop Narain Singh v. Jhisoman Koonmiry 6 W. R. 
165, and see the cases cited ante^ pp. 41-42. 

In the case of HeernloU Shaha v. Jaduh Chnnder Chen- 
chey^ Coryton, 119, the plaintiflfe sought to recover pos- 
session of a piece of land from which they alleged that 
the defendant had fraudulently dispossessed them. The 
defendant claimed to hold the land in dispute by purchase 
from one Parbutty, aunt of the first, and mother of the 
second plaintiff, and pleaded limitation. In giving judg- 
ment in this case Phear, J., is reported to have said : 
— ^'^As to the lapse of time, although there is a little 
vagueness as to the exact period of dispossession, I think 
there is no doubt but that it occurred more than twelve 
years before the bringing of the suit, and that even any 
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additional time whicli may have been saved to the plaint- 
iffs, or either of them, by reason of minority, has expired. 
But the view I take of the case renders it unnecessary 
to enquire into this question. In a Court of Equity a 
defendant cannot claim the benefit of the Statute of 
limitations upon a possession which has been acquired by 
fraud, whether constructive or actual, unless the plaintiff 
has been guilty of such laches as to disentitle him to 
invoke the interference of the Court. Here, by the 
defendant's own accoamt, the possession on which he 
relies, was obtained under and by virtue of the sale from 
Parbutty, a Hindoo widow. Now I need hardly say 
that in the case of a purchase from a Hindoo widow, the 
question whether or not the widow has in fact the power 
of alienating land, can only be rendered unimportant by 
the existence of the fact that the purchaser did bond fide 
enquire as to that power, and did reasonably satisfy him- 
seK that the circumstances were such as to confer it upon 
her, and if he did not so enquire, and the widow did not 
possess the power, then the pretended purchase is void, 
and is liable to be set aside at the instance of the heirs, 
as an act of constructive, if not of actual fi^ud, even 
though the period of limitation for suits may have 
elapsed." 

The view intimated in the above remarks seems open to 
doubt. The Indian Limitation Act, as it expressly pro- 
vides for the case of frauds, does not stand in need of, nor 
admit the application of equitable constructions. By the 
Section amder notice it is expressly declared that in suits 
in which the cause of action is foimded on fraud, the 
cause of action shall be deemed to have arisen at the time 
when such fraud shall have been first known by the party 
wronged. In the case of Heeraloll Shaha, therefore, it is 
submitted that the material question to have been con- 
sidered by the Court in determining the issue of limitation 
was, at what time did the plaintiff become aware of the 
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defendant's frandnl^it dealing; sinoe if they were aware 
of it at a time more than twelve years before the insti- 
tution of their suit, their olaim was barred under the 
ordinary rule provided by Clause 12, Section 1.* On 
this subject reference may be made to the observations 
of Peacock, C. J., in the case of Poresh Narain Roy v. 
Watson, 5 W. E. 283, where he remarks :— « The Law of 
limitation in this country being eiq>res8, dishonesty in 
obtaining possession will not prevent the possessor from 
availing himself of the provisions of that Law." Eeferenoe 
may also be made to the judgment of the Madras High 
Court in the case of Peddamuthulaty v. N. Timma Reddy, 
2 Mad. 270, in which it was observed : — " In considering 
the application of the doctrine of i6U)he8, it must not be 
forgotten that the Limitation Act is here applicable to all 
suits ; that while, imtil very recently, the English Courts 
of Equity only dealt with lapse of time in analogy to the 
Statutes of Limitation, in this coimtry the Act applies to 
all suits.'' See aiso to the same effect the case of Earaa 
Bau V. Raja Bau, 2 Mad. 114. 



Section 11. 

If at the time when the right to bring an action 
first accrues, the person to 

Compatation of period of i • i ^ 

limitation in ease of legal whom the right aCCrUCS IS 

disability. ^^j^^ ^ j^^^j disability, the 

action may be brought by such person or his re- 
presentative within the same time after the dis- 
ability shall have ceased as would otherwise have 
been allowed from the time when the cause of 

* Treating the case as a suit by might be taken to have accrued 
reversioners to set aside alienations on the widow's death, 
by the widow, the cause of action 

35 
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action accrued, unless such time shall exceed the 
period of three years, in which case the suit shall 
be commenced within three years from the time 
when the disability ceased ; but if, at the time 
when the cause of action accrues to any person, 
he is not under a legal disability, no time shall 
be allowed on account of any subsequent dis- 
ability of such person or of the legal disability 
of any person claiming through him. 

Persons who had attained majority before the passing 
of Act XIV of 1869, are not entitled after the Act came 
into operation to avail themselves of the old rule of 
limitation in respect of minority,* but must within three 
years &om the time of attaining their majority bring 
,their suits upon any cause of action which may have 
accrued, and in respect to which the term of limitation 
has run, while they were imder a legal disabiUty to sue, 
Ooluck Chunder Ghuckerbutty v. Radhamonee Dossee, 1 
W. E. 62. 

This Section was not intended to place minors under a 
special disabiUty as contrasted with persons who are not 
minors, but to make a special concession in their favour. 
A party coming into Court after attaining his majority, 
if he is within the ordinary terms of limitation provided 
by Section 1, is not bound to avail himself of Section 11. 
Section 1 is complete in itseK and applies to all suits. 
Section 11 is an additional or supplementary provision, 
giving minors liberty to take a fresh start in computing 
limitation from the time of their attaining majority, pro- 
vided that the privilege so accorded is limited to three 

• With respect to the old rule see Macpherson*s Civil Procedure, 
of limitation in cases of disability 4th ed., p. 90. 
horn minority and other causes, 
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years* For instanoe, where the prescribed period of lim- 
itation is twelve years, and the plaintifiTs time for suing 
computed from his original cause of action, accruing in 
his minority, has also expired during his minority, or has 
less than three years to run at the time when he attains 
majority, he will have full three years within which to sue 
after he attains majority. But where the prescribed period 
haj3 not so expired, and there are more than three years 
of the period of limitation still to run after the plaintiflf 
attains majority, he may bring his suit at any time within 
the period remaining to complete the prescribed term of 
twelve years. So if there be six years of a term of twelve 
years still to run when the plaintiff attains majority, he 
will have six years within which to sue under the ordinary 
rule, and is in no way compelled by the provisions of 
Section 11, to bring his suit within three years. Kalidosa 
Chatter/ee v. Behareehll MookerjeCj 2 W. R. 305 ; see to 
the same effect Gfuz Beharee Singh v. Beebee Washun^ W. R. 
1864, p. 302 ; Soorodhuny Dossee v. Bissumbhur Sircar^ 
3 W. R 21 ; Abbm AH v. Hurish Chunder Nag, 5 W. 
R. 204 ; Luchmun Singh v. Beebee MifHam, 5 W. R. 219 ; 
Poorun Singh v. Kasheenath Singh, 6 W. R. 20 ; Mohesh 
Chunder Kotwal v. Radha Mohun Oooee, 7 W. R. 3 ; Sree 
Perahad v. Rajgooroo Treeumbuknath DeOy 10 W. R. 44 ; 
Hamanuja Chariyar v. Venkatavaradhaiyangar, 4 Mad. 54. 
The guardian of a minor, suing on the minor's behalf, 
is entitled in computing limitation to a deduction by reas- 
on of the legal disability of the minor. Ombika Dossee v. 
Ramchunder Roy, 7 W. R. 161. So, in a suit by a minor 
through his guardian, mesne profits may be claimed for a 
longer period than six years, since the minor on attain- 
ing majority might have claimed for a longer period. 
Shahzada Woola Oowhur v. Shah Rukh Begum, 6 W. R. 19. 
Compare the cases cited supra, p. 233, in the remarks on 
Clause 16, Section 1. The extension of the period of limita- 
tion conceded to a minor on account of legal disability is 
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not affected by the fact that during his minority be has 
been represented by a guardian. Mahipatrav Chandra^ 
rav V. Nenmk Anandrav Shet Marvadi^ 4 Bom. a. c. 199. 
There is nothing to prevent a minor, when he oomes 
of age, from proceeding upon any cause of action which 
his guardian, either through inadvertence or negligence 
has omitted to prosecute, for if the law were otherwise no 
minor would be safe. Koylash Chunder Sircar v. Gooroo 
Chum Sircar^ 3 W. R. 43. Compare the cases of Bhyrub 
Indernarain JRaee v. Ranee Bhoobun Maye^ S. D. 1848, 
pp. 613, 676 ; The Rajah of Burdwan v. Ram Jadub 
Ohose, 8. D. 1850, p. 157 ; Zigumooz Zumman Chowdree 
V. Ihqmerooddeen Mahomed Ahsan Chowdree^ S. D. 1852, 
p. 966. 

In the case of Anund Nath Roy Chowdhry v. Huro 
Soonduree Chowdhrain^ 3 W. R. 8, it was held that a 
party who was a minor when an order was passed imder 
Section 246, Act VIII of 1859, disallowing an applic- 
ation made on his behalf by a * Khair-klwmh^ or * well- 
wisher,' to stop the sale of certain lands attached in 
execution of a decree, might sue within one year aft^^ 
attaining majority to have the order set aside, the Court 
being of opinion that this Section will, in such a case, 
apply to and modify Section 246, Act VIIE of 1859. 

To entitle a plaintiff to the benefit of the deduction 
which this Section provides, his cause of action must 
accrue during the time he is under a legal disability. 
Whether a suit is brought by the guardian of a minor, or 
by the minor himself on attaining full age, no deduction 
can be made, unless the cause of action has first accrued 
to the minor himself during his minority. Where a 
person's legal disability has ceased, and an opportimity 
to sue upon the cause of action has accrued, no subsequent 
disqualification of such person, or of any person claiming 
through him, can operate to extend the period of limita- 
tion. Obhoya Doorga v. Hurry Kristo Gope^ 10 W. R. 
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285 ; Noor Mohammed v. Thakoor Beebee^ 1 Ben. ». n. 18. 
So where a plaintiff sues as representative of his father, 
upon a cause of action which had accrued during his 
father's lifetime, no deduction can he made in calculating 
the period of limitation on the ground of the plaintiflfs 
minority. Nusheeram Ray v. Shoshee Bhoosun Roy, 5 W. R. 
169 ; Moteehll Ohose Mundul v. Bhiloo Mundid, 9 W. R. 
251 ; MohabutAliy. Alt Mahomed Koolal, 12 W. R. 1. The 
provisions of the law on this point seem open to ohjection, 
and cases of extreme hardship must frequently arise. If, 
for instance, a father to whom a cause of action accrues 
should die immediately thereafter, leaving a minor son, the 
period of limitation might expire during the minority of 
Buch son without any opportunity being given him of as- 
serting the right which the father had not time to assert. 
But see Vira Pillai v. Muruga Muttayany 2 Mad. 340. 

Under Act XIII of 1848, a plaintiff seeking to reverse 
an award of the Revenue authorities was bound to sue 
within three years, and no deduction or allowance was pro- 
vided under that law on account of legal disability. Con- 
sequently, the agents, of whatever kind, of parties legally 
disabled from appettring themselves, were under obligation 
to appear for them within three years to contest such 
awards, and if they failed to do so, the parties for whom 
they acted were hdd to have lost their rights. Otmganarain 
Sahay Roy v. Bahadoor Singh, 8. D. 1857, p. 1197; Mo- 
dhooaoodun Singh v. Feertubullub Paul, W. R. 1864, p. 140. 

A plaintiff, an adopted son, sued in the year 1864, to 
recover possession of the estates A and B. It being ad- 
mitted by the plaintiff, that his mother Taramonee had 
been dispossessed fix)m the estate A in the year 1858, by a 
summary award, it was held by the lower Court, and by the 
High Court on appeal, that as Act XIII of 1848, was in 
force at the time the award was made, and as the limitation 
of three years prescribed by that Act was absolute, — no time 
being allowed to be deducted for any cause whatever in 
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computing the term, — ^the plaintiff's suit, which was not 
brought within three years from the date of the award, 
was barred, and that the plaintiff could derive no be- 
nefit from the fact of his having been a minor dur- 
ing the time when the period of limitation was run- 
ning. In respect to the estate B, the pl«dntiff, alleged 
that the defendant took possession thereof in 1848, 
in conformity with an order petssed by the Magistrate, 
imder Act IV of 1840, dispossessing his mother Tara- 
monee ; that at the time his mother Taramonee was thus 
dispossessed, she held as guardian of a former adopted 
son who died in March, 1851 ; that he — ^the plaintiff- 
was adopted in 1852; that he attained majority in 
1862, and that his suit being brought in 1864, within 
three years from the time when he came of age, was 
in time imder the provisions of the Section under 
notice. It was held by the lower Court, that as it 
appeared from the plaintiff's own statement that Tara- 
monee was under no legal disability to sue as for her own 
rights between the time of the death of her first adopted 
son and the time when the plaintiff was adopted by her, 
limitation must be taken to have begim to run, at any 
rate, from the 1st April, 1851, and consequently — as no 
deduction could be allowed in computing the period of 
limitation on account of subsequent disability — ^that the 
plaintiff's suit which was not brought until upwards of 
thirteen years from the 1st April, 1851, was barred. 
But it was held by the High Court that as the plain- 
tiff was the heir neither of his adopted brother who 
died in infancy, nor of his mother, it followed that 
when the cause of action arose, and previous to his 
adoption, no one through whom he claimed was in posses- 
sion of the property of which the lands in dispute formed 
a portion ; that limitation, therefore, could not run against 
him until his adoption, at which time he was a minor, and 
that his suit which was brought within three years from 
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the tline when his minority oeased must be oonsidered to 
be within time. Huro Chunder Chowdhry v. Kiahen Coomar 
Chwjcdhry^b W. R. 27. This decision was, however, reversed 
on review, 7 W. R. 134, and the opinion of the lower Court 
that a right of action having accrued to Taramonee when 
she succeeded to the estate on the death of the first 
adopted son, limitation, running firom that time, could not 
be defeated by the disability of the plaintiff subsequently 
adopted, was substantially confirmed. 

A suit by an adopted son after Act XIV of 1859, 
came into operation, to set aside acts done by his adopting 
mother, during his minority, to the injury of his estate, 
if not brought within twelve years from the time when 
the acts were committed, must be brought within three 
years firom the time when the plaintifif attains majority, 
and no deduction can be allowed in computing the period 
of limitation by reason that subsequent to the time when 
he attained majority, suits in which the validity of his 
adoption was at issue, were pending. Muddun Mohun 
Tewaree v. Kishen Mohun Kootidoo, 5 W. R. 32 ; Muddun 
Mohun Tewaree v. Nund Kishore Doss Mohunty 5 W. R. 295. 
The provisions of this Section cannot be used for the 
purpose of altering the period of limitation prescribed in 
Act X of 1859, with regard to rents. I>inonath Panday 
v. Roghoonauth Panday, 5 W. R. x. 41. The Court in 
this case observed that " it could scarcely have been the 
intention of the Legislature that if a person was an in- 
fant at the time his rents became due to him, he 
should be allowed three years after the attainment of ^ his 
majority for the purpose of suing his ryots for rent due, 
inasmuch as such a provision would in some cases give 
him a right to sue for his rents eighteen or twenty years 
after they became due." 

As to whether the provisions of this Section can be 
extended to applications for the execution of decrees, see 
postea, in the remarks on Section 20. 
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Section 12. 



The following persons shall he deemed to be 
^ , , , ^ under legal disability with- 

Whafc persons to be deem- *^ . o i 

ed to be under legal dis- in the meaning 01 the last 
*^* preceding Section — married 

women in cases to be decided by English law, 
minors, idiots, and lunatics. 



With reference to the exceptions from the ordinary 
rules of Kmitation on the ground of legal disability pro- 
vided by Sections 11 and 12, the Indicm Law Commifi- 
fiioners observe in their Report dated the 2l8t March, 
1842 : — " We have thought it proper to specify the causes 
for which exception from the rules of prescription shall 
be allowed, and not to leave any discretion to the 
Courts. We see no reason to provide for any cases 
other than those we have specified."* As this intention, 
however, has not been expressly declared in the Act, it 
has sometimes been contended that the enumeration of 
instances of disability in' the Section imder notice is not 
exhaustive, and that there may be other disabilities be- 
mdes those therein mentioned. See the cases of Robert 8^ 
Charriol v. Lombard, 1 Ind. Jur. n. s. 192 ; Muddun Mohun 
Teicaree v. Kishen Mohun Kooiidoo, 5 W. R. 32 ; Mud- 
dun Mohun Tcrcaree v. Nmid Kkhore Doss Mohunty 5 W. 
E. 295. In the case last cited, the Court declared it to 
be their opinion that the persons enumerated in Section 
12, w:ere the only persons who can ever be said to be 
under a legal disability within the meaning of Section 11. 

* In the original Draft Act husband and Mrife would in general 

prepared by the Indian Law Com- be sufficient to ensure attention to 

missioners, " coverture" was not her pecuniaiy claims a^inst third 

included as a disability, the Com- parties. See Reports of the Indian . 

missioners bein^ of opinion that Law Commissioners for the yean 

the identity of interests between I843-I844, p. 38. 
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To the same effect, Ram Kishore Acharj Chowdhry y. 
Luckhee Dabea Chowdhmin, W. R. 1864, p. 290. 

The Revised Draft Act for the Limitation of Suite 
sabmitted by the Indian Law Oommisaioners to the 
Legislature with their Report dated the Ist October, 1842, 
contained a provision that for the purposes of the Act the 
term of infancy should in all cases be taken to extend from 
birth to the end of eighteen years. This provision was 
not embodied in the present Act, and questions have in 
consequence arisen as to the time at which minority should 
be held to terminate. 

The term ' minors' as used in this Section, must be 
construed according to the law of the party in each case. 
Hart Mahadaji Joshi v. Vamdev Moreshvar Joshi^ 2 Bom. 
344. 

By Section 28, Regulation X of 1793, the minority of 
Hindoo and Mahomedan proprietors of estates paying 
revenue to Government was limited to the expiration of 
tiie fifteenth year ; but by Section 2, Regulation XXVI 
of 1793, this rule was rescinded, and the minority of such 
proprietors was declared to extend to the end of the 
eighteenth year. In the case of Pogose v. Bykantnath Bajf 
Chotcdhry, 5 W. R. 2, the question was discussed, whether 
the terms of the latter Regulation extend the period of mi- 
nority in the case of proprietors of estates, generally, and 
in relation to all contracts, to the end of the eighteenlii 
year, and prolong the period of legal disability to that 
age, or whether they merely extend minority in matters 
connected with the minor's real estate, leaving him in all 
matters of personal contract in the same position in which 
he was before the Regulation was passed, namely, a minor 
only to the end of the fifteenth year. In determining 
this point the Court observed : — " We think that the 
question admits of one answer only. Minority is a legal 
personal disability. It may be placed arbitrarily at one 
age or another. But having been determined to extend 
36 
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either generally or as to a particular class, up to a certain 
age, it is accompanied by complete disability, unless the 
law has expressly declared otherwise. Now the .words of 
Section 2, Regulation XXVI of 1793, clearly extend the 
term of minority to a class of persons, but do not limit 
it to a class of subjects. We have no doubt therefore 
that they extend the legal disability attending minority 
to any act of a proprietor of estates under the full age of 
eighteen years. The reason of the thing supports the 
law as we read it ; since it is unnecessary to remark upon 
the unreasonableness of finding the same person a minor 
as to some transactions and a major as to others, liable 
on account of some, non-liable on account of others." 

In the case of Ranee Boshun Jahan v. Rajah Syitd Enaet 
Hossein, W. R. 1864, p. 83, and 5 W. R. 4, the Court 
held that the extension of the period of minority to the 
eighteenth year under Section 2, Regulation XXVI of 
1793, was applicable to proprietors out of possession, as 
well as to those in possession of lands paying revenue to 
Government. 

Where the plaintiflf is not a proprietor of land paying 
revenue to Government, and the subject matter of litiga- 
tion is not an estate held under Government, the rule as 
to the period of minority was at one time thought to be 
different. In the case of Juggessur Hati v. Deoho Moyee 
Dosseej 1 W. R. 76, it was held by the High Court on 
appeal, that as in all matters unconnected with the posses- 
sion of estates held imder Government, the minority of 
male Hindoos terminates, according to the Bengal School 
of Hindoo Law, with the completion of the fifteenth year, 
the lower Court was wrong, where the property in dispute 
was not an estate held under Government, to deduct 
eighteen years as the period of the plaintiff's minority in 
computing the term of limitation. In the case oiMonsoor 
AH V. Banidyaly 3 W. R. 50, the plaintiff sued to recover 
his share of his deceased father's estate from his brothers. 
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who, as he alleged, had kept him out of it from the time 
of his father's death. The defendants pleaded limitation. 
The determination of this issue depended upon the time 
at which the plaintiff's minority should be taken to have 
terminated. The plaintiff contended that as under the 
provisions of Section 26, Act XL of 1858,— /or making 
better prormon for the care of the persons and property of 
minors in the Presidency of Fort William in Bengal, — ^his 
minority did not terminate imtil he attained the age of 
eighteen years, his suit was in time. The Court, however, 
held that the words of the Section — " For the purposes of 
this Act every person shall be held to be a minor who has 
not attained the age of eighteen years," — ^must be taken 
to restrict its operation to cases in which the minor's estate 
is actually taken charge of by Government in the manner 
provided in the Act ; that except in such cases the minority 
of male Hindoos terminates with the completion of the 
fifteenth year ; and that as the property claimed by the 
plaintiff had not been taken charge of by Government, 
the period of his minority must be held to be governed 
by the general rule. In giving judgment in this case, 
PuKAR, J., observed that he followed the rule laid down 
by the Court in the case of Juggessur ITati, hut that he enter- 
tained doubts as to the correctness of the decision in that 
case. He thought that if the Legislature could be con- 
sidered to have used the words in Section 26 of Act XL 
of 1858, " for the purposes of this Act," as equivalent to 
"relative to all that forms the subject of this Act," then 
the limit of minority as regards the exercise of proprietary 
rights would be fixed at the age of eighteen years for 
all cases whatsoever, and all cause of anomaly would dis- 
appear. 

The questions raised in the oases above cited may be 
considered to have been set at rest by the ruling of the 
Full Bench of the Calcutta High Court in the case of 
Debigobindo Neicgee v. Modhoosoodun Maryee, 10 W. R. 
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F.B. 36y in whioh it was held that under the provisions 
of Act XL of 1858, every person — ^not being a Europefloi 
British subject— who has not attained the age of eighteen 
years, is a minor, and that he is a minor whether pro- 
ceedings have been taken tmder that Act for the protec- 
tion of his property and the appointment of a guardian, 
or not. Compare Oosun Beebee v. Mahomed Araud Chow^ 
dhry, 2 W. R. 217. 

It was held by the late Sudder Court, that as there is 
nothing to prevent a person under sentence of imprison- 
ment for an siffiray from instituting and prosecuting a 
suit through law agents, the term of imprisonment ought 
not to be deducted in computing the period of limita- 
tion. Nujeeba Khatoon v. Mirza Ifatcab Sossein^ S, D. 
1859, p. 1509. 



Section 13- 
In computing any period of limitation pre- 
c '^ c 'scribed by this Act, the time 

Gotnpntabon of penod o^ , . i. • i 

limitation in caae of absence during whlch the defendant 
of defendant. i. ii i v i , , m 

shall have been absent out of 
the British territories in India shall be excluded 
from such computation unless service of a sum- 
mons to appear and answer in the suit can, dur- 
ing the absence of such defendant, be made in 
any mode prescribed by law. 



To entitle a plaintiff to the benefit of the provisions of 
this Section, it is not necessary that his cause of action 
against the defendant should have accrued during the 
defendants absence. Limitation having begun to run 
while the defendant is within the British territories in 
India, will be interrupted in his absence unless he can 
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be summoned to appear and answer in the plaintiff's 
suit.* 

It will be observed that the terms of this Section pro- 
Tide only for the absence of a defendant, and not for the 
absence of a plaintiff. Where a plaintiff contended that 
his claim was not barred, inasmuch as a deduction fell to 
be made of the period during which he had been absent 
beyond seas in imprisonment and transportation,! it was 
held that the deduction could not be allowed, since no 
exception was provided by the Act for plaint ijfs who are 
beyond seas whether voluntarily or involuntarily. Shoo^ 
hool Koolal V. Domun, 10 W. R. 253 ; compare VenkatO' 
9ubka Patta v. Giri Ammal, 2 Mad. 113. 

It has been held by the Madras High Court that the 
provisions of this Section cannot be applied to give an 
extension of the period allowed imder Section 20 for 
executing decrees. Daraiah Chinniah Chenchu v. Godain 
Chetty Veeriahy 4 Mad. Jur. 101. The correctness of this 
opinion may perhaps be questioned. 



Section 14. 
In computing any period of limitation pre- 
Compntation crf'period of scribcd by this Act, the time 
'^^':a'Z^XnT^ during which the claimant, 
wrong Court. qj. any person under vrhom 

he claims, shall have been engaged in prosecut- 
ing a suit upon the same cause of action against 
the same defendant, or some person whom he 

, • Section 60, Act VIII of 1859, t The interruption to limitation 

provides for the service of sum- on the ground of imprisonment 

mons in cases where the defendant which was formerly allowed in 

is resident out of the British England, has heen done away 

territories in India, and has no with under the Statute 19 & 20, 

agent in India empowered to Yict c. 97, s. 10. 
accept service for him. 
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represents, bond fide and with due diligence, 
in any Court of Judicature which, from defect 
of jurisdiction or other cause, shall have been 
unable to decide upon it, or shall have passed 
a decision which, on appeal, shall have been 
annulled for any such cause, including the time 
during which such appeal, if any, has been pend- 
ing, shall be excluded from such computation. 



The provisions of this Section do not apply to cases in 
which the right of the claimant has been judicially deter- 
mined, but to suits which through error have been in 
good faith instituted in a Court not having jurisdiction, 
and in which consequently no judgment has been given. 
Kalee Cktaider Chowdhnj v. Ruttun Gopal B/uidooree, 2 
W. E,. MIS. 1 ; Nundoo Lall Sirkar v. Dwarkmmth Biswas^ 
2 W. K 9. 

It has been decided by a Full Bench of the Calcutta 
High Court that the words " or other cause" used in this 
Section must be taken to mean " other cause of Kke nature 
with defect of jurisdiction." Where a plaintiiff suing in 
a Court of competent jurisdiction has been non-suited 
through his own neglect, whether in wrongly stating his 
case, or in faihng to appear and produce his witnesses, he 
cannot be said to have been prosecuting his suit bond fide 
and with due dihgence. He cannot, consequently, be al- 
lowed in reckoning Hmitation in a subsequent suit against 
the same defendant upon the same cause of action, to de- 
duct the time during which the former suit was pending. 
Bmessuree Dahea v. Chunder Madhuh Chuckerhutty^ 6 W. R. 
184. Haradhun Ley v. Bamdoss Bey, 6 W. R. 15 ; JSrm- 
dabun Chunder Sirkar v. Bhun Monee Chowdhrain^ 7 W. E-. 
160 ; Oodoy Monee Babea v. Bishonath Butt, 9 W. R. 455. 

Where after issue of summons, it is foimd that the 
defendant has died before the institution of the suit, the 
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Court has no jurisdiction to try the case. But in a 
subsequent suit on the same cause of action against the 
representatives of the deceased, the time during \fhich 
tEe first suit was being prosecuted by the plaintiff bond 
fide and with due diligence, may be deducted in comput- 
ing limitation. In such a case the Court will have to 
determine whether in the first suit the plaintiff was not 
wanting in due care and caution in not ascertaining 
whether the defendant was aKve or dead at the time the 
suit was commenced. Mohun Chunder Koondoo v. Azeem 
Ghazee, 12 W. R. 45. 

The provisions of this Section will apply to a case in 
which the plaintiff has instituted a previous suit against 
the defendant, but has been unable, after due diligence, to 
procure due service of the summons upon the defendant to 
appear and answer the claim, and has consequently been 
xmable to prosecute the suit to a decision. Kanippan 
Chetti V. Veripai, 4 Mad. 1. 

Where a plaintiff claims that the time during which a 
former suit was pending should be deducted in computing 
limitation, and it appears that the former suit was not 
brought by the plaintiff, nor by any one through whom 
he claims, no deduction can be allowed under the pro- 
visions of this Section. Borodakant Roy v. Sookmoyee 
Mookerjee, 1 W. R. 29. 

In computing limitation no deduction can be made 
under this Section for the time during which the plaint- 
iff was litigating with another defendant on the same cause 
of action. Mifnna Jhunna Koonumr v. Laljee Hoy, 1 W. R. 
121. The rule under the old law was the same. Ajoodhya 
Mitter v. Sreenarain Behara, 1 Hay, 303. 

In a suit brought against two defendants A and B, the 
plaintiff claimed that in reckoning the period of limita- 
tion, a deduction shoidd be made of the time during 
which he had been engaged in prosecuting a former suit 
upon the same cause of action against A alone, which 
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former suit had been nonsuited by reason that B had not 
been joined as a defendant. The Court held that no 
deduction could be made upon such grounds. Kristo Do9s 
Sumiokar v. Nilmadhub Surmokar, 5 W. R. 281. 

The terms of the Section provide for a deduction only 
in cases in which a claimant '^ shall have been engaged in 
prosecuting a suit upon the same cause of action against 
the same defendanV^ It has been held, however, that 
these words are to be construed liberally and not Uterally^ 
and that a deduction should equally be made of the period 
of pendency of a former suit, in which the claimant was 
maintaining against the same party the same claim as 
defendanty which in the subsequent suit he prefers as a 
plaintiff. Din Dyal Chatterjee v. Maharajah Juguiendur 
Bumcareey 1 W. R. 310. But the correctness of this deci- 
sion may be questioned. 

A suit was instituted in a Moonsiflfs Court On enquiry 
the Moonsiff ascertained that the suit was inadequately 
valued, and that on a true valuation, he had no juris- 
diction to try it. He therefore returned the plaint that 
it might be presented in the proper Court. The plaintiflf 
then filed his plaint in the Sudder Ameen's Court. It 
was there objected that the suit was out of time. But it 
was held that the time during which the plaintiff was 
proceeding in the Moonsiff's Court was to be deducted in 
computing limitation, since the circumstance of the claim 
having been insufficiently valued, was not conclusive 
against the 6ona,/Jflfe« of these proceedings. Chandi Dasi 
V. Janakiramy 1 Ben. s. n. 12. But compare Indhoo 
Bhoomn Deb Roy v. Eurronath Royy W. R. 1864, p. 280. 

In excluding from the period of limitation the time 
during which a former suit was pending, the day on 
which the proceedings in that suit were commenced, and 
the day on which they ended, should both be counted. 
Hurro Sootiduree Dabea v. Kally Mohuny W. R. sp. p. 46. 

In computing the period of limitation in a suit for 
possession by a purchaser at a sale in execution of a 
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decree, the time daring which a suit by the judgment- 
debtor to set aside the sale was pending, must be deducted. 
Gopal Chunder Ohoae v. Baj Chunder Dutty 2 W. R. mis. 9. 

B having failed to pay the amount due upon a 
bond which he had made in favour of A, executed a 
kistibundee in substitution thereof, upon which A sued 
and obtcdned a decree. During the Mutinies the re- 
cord of the suit and the decree were burned. Subse- 
quently A brought a fresh suit, which he based upon the 
original bond in lieu of which the kistibundee had been 
given. The High Court threw out the suit, but gave A 
leave to sue for any balance which might still be due 
upon the former decree and the kistibundee, A sued 
accordingly. The lower Court finding that there was a 
former decree for a certain sum due upon the kistibundee, 
and that there was no proof of any payment having been 
made by B, gave a de^ee for the said sum with interest. 
On appeal, it was urged that A's suit was out of time, but 
it was held that inasmuch as the suit thrown out by 
the High Court, although not in form the same as that 
subsequently brought, was the same in substance, — ^the 
cause of action in both being the debt due to A, whether 
due on the original bond or on the substituted kistibundee, 
— and inasmuch as the Court was unable in the former 
suit owing to the erroneous form in which it was brought, 
to adjudicate on the claim, the plaintiff was entitled imder 
the provisions of the Section under notice, in reckoning 
the period of limitation, to deduct the time during which 
the former suit was pending. Oolab Koonwur v. Shah 
Keramut Hossein, 3 W. R. 101. 

But the correctness of this decision may well be doubted. 
In the first place, it may be questioned whether any 
action would lie on the lost decree, see ante, p. 228. In the 
second place, it does not appear that the suit brought, after 
the decree had been lost, upon the original bond, was thrown 
out by the Court from any defect of the Court's jurisdiction, 
37 
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The fact that the plaintiflf had brought a suit in an erron- 
eous form, and that it had oonsequentlj been nonsuited, 
would not, according to the views expressed by Peacock, 
0. J., in the case of Bissesauree Dabea^ above cited, be any 
ground for deducting the period of the pendency of the first 
suit in bringing a subsequent one. 

This Section contemplates two classes of cases, m., cases 
in which a plaintiff fails to obtain a decision on his daim* 
in the Court of first instance ; and cases in which a 
decision given in favour of a plaintiff in the Court of first 
instance is annulled in the Court of appeal. It contains 
no express provision for the case of a plaintiff who failing 
to obtain a decision in a Court of first instance, has tried 
to remedy his failure through a Court of appeal. It has, 
however, been decided that the time during which such 
an appeal was actually pending should be excluded in 
reckoning limitation in respect of a subsequent suit, since 
a plaint]^ who seeks through a Court of appeal to com- 
pel a Court of first instance which has refused to take up 
his case, to do so, may be said to be '^ engaged in prosecut- 
ing a suit" within the meaning of the Section. Rajkristo 
Boy V. Beerchunder Joobraj^ 6 W. R. 308. In this case 
the Court further decided that as the period within which 
an appeal must be brought is fixed by the law with a 
view to give the imsuccessful party time to deliberate 
whether or no he shall contest the decision which has 
been given against him, he may be taken to be proceed- 
ing with due diligence if he appeals at any time within 
the prescribed period. 

A, holding a decree of a Court of Small Causes against 
B, caused a boat, the property of C, to be attached as B's 
property. A petition filed by C, imder Section 246, Act 
VIII of 1859, in which he claimed the boat as his, was 
rejected by the Small Cause Court Judge on the 22nd 
January, 1864, and the boat was accordingly sold in 
execution of A's decree and was purchased by D. On the 
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30th July, following, instituted a suit in the MoonsiflTs 
Crourt against A, B and D, to establish his right of owner- 
ship in the boat, which suit was dismissed bj the Moonsiff 
on the 29th September, 1864, on the groimd that he had 
no jurisdiotion. Against this decision C, on the 13th 
November, 1864, appealed to the Zillah Judge, who upon 
the 29th llaroh, 1865, oonfirmed the decision of the 
MoonsifiP. G thereupon instituted a firesh suit against the 
same defendants in the Small Cause Court The defend- 
ants pleaded that the claim was barred under Section 246, 
Act VJJl of 1859, as not brought within one year from 
the date of the order of sale. The plaintiff on the other 
hand contended that in accordance with the provisions of 
the Section imder notice, the time during which the 
previous suit and the appeal therefrom were pending 
should be deducted in reckoning the period of limitation. 
The Judge of the Small Cause Court being of opinion 
that when the Moonsiff decided that he had no jurisdic- 
tion to try the plaintiff's claim, it was the clear duty of 
the plaintiff at once to have brought his suit in a Court 
having jurisdiction, and not to have appealed from the 
Moonsiff's decision, held that only the time during which 
the plaintiff's suit was pending in the Moonsiff's Court, 
and not the time during which the appeal was pending, 
should be deducted in reckoning limitation, and that as 
the deduction of the time during which the suit was before 
the Moonsiff did not bring the case within the prescribed 
period of one year, the suit was barred. But on a reference 
to the High Court it was decided, that the time during 
which the plaintiff had been prosecuting his appeal bond 
fide and with due diligence, as well as the time during 
which he had been engaged iA prosecuting his case in the 
Court of first instance must be deducted in computing 
limitation. The Court observed : — " The plaintiff was 
prosecuting his suit within the meaning of Section 14, 
Act XIV of 1859, while he was prosecuting his appeaL 
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The Moonsiff held that he had no jurisdiction, and the 
appellate Court, afiSrming that decision, held that it had 
no jurisdiction. The words in Section 14, *or shall 
have passed a decision which on appeal shall have been 
annulled for any cause, &c.,' apply to cases in which a 
plaintiff has prosecuted his suit with effect, and in which, 
upon appeal prosecuted by the defendant his adversary, 
the decision either of the Court of first instance or of the 
first Court of appeal, has been annulled. It is not certain 
that a plaintiff, bond fide resisting an appeal filed on the 
ground of want of jurisdiction would not be prosecuting 
his suit bond fide. The words were probably inserted to 
prevent any misconception on that point." Shumboanath 
Biswas V. Kistodkone Sircar, 5 W. R. s. c. 8. 

Property belonging to C was sold in execution of a 
decree and was purchased by A. Subsequently, B, hav- 
ing also obtained a decree against C, proceeded to attach 
the same property in execution. A objected, but the 
Principal Sudder Ameen overruled his objections, and on 
the 10th May, 1861, directed attachment to issue. A 
thereupon appealed to the ZUlah Judge who reversed 
the order of the Principal Sudder Ameen. The order 
of the Zillah Judge was in turn reversed by the High Court 
upon the 10th April, 1863, it being held that as the Prin- 
cipal Sudder Ameen's order for the attachment of the 
property, passed under the provisions of Section 246, Act 
VIII of 1859, admitted of no appeal, a claimant's only 
remedy under that Section was the institution of a regular 
suit. C accordingly instituted a regular suit, which was 
dismissed by the Court of first instance as not brought 
within one year from the date of the order for attachment. 
On appeal it was held by the Zillah Judge that the word 
suit as used in this Section, was not to be limited to a 
regular suit, but comprehended litigation of any kind 
between the parties, and that deducting the time during 
which the former ineffectual litigation had been pending. 
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the plaintiff's suit was in time. This ruling was, howevery 
reversed by the High Court where it was held that as the 
terms of Section 246 of Act VIII of 1869, prohibit pro- 
cedure by appeal, and direct procedure by regular suit, 
the plaintiff, who notwithstanding the express language 
of the law had elected to proceed by appeal, could not 
be considered, within the meaning of Section 14 of the 
Limitation Act, to be * prosecuting a suit band fide and 
with due diligence' so as to be entitled in bringing his 
second suit, to deduct the period of former litigation. 
WaUon V. Bamdoss BaboOy W. R. 1864, p. 371 ; Monohur 
Lall V. Futteh Barn, 4 Agra, 39. 

In the case of Muddun Mohun Tetcaree v. Kishen Mohun 
KoondoOy 5 W. B. 32, the plaintiff, an adopted son, sued 
to set aside certain acts of his adopting mother in aliena- 
tion of the estates of his adopting father. The defendants 
in possession of the estates pleaded limitation by reason 
that the plaintiff's suit was not brought within twelve 
years firom the date of the acts which he sought to set 
aside, nor within three years from the time when he attain- 
ed majority. In reply, the plaintiff contended that in com- 
puting the period of limitation a deduction should be made 
of the time during which he was engaged in prosecuting 
as against his adopting mother, and against those who 
on failure of his right would have been heirs of his 
adopting father, successive suits to establish the legality of 
his adoption. The lower Court decided that as the 
plaintiff was in no position to sue until his right to the 
succession had been determined, the time during which the 
former litigation had been pending should be deducted. 
But this decision was reversed by the High Court on ap- 
peal. The Court observed that the deduction contem- 
plated in Section 14 Act XTV of 1869, is of the pendency 
of suits of an entirely different character as therein specified ; 
and that the circumstance of the plaintiff's right of suc- 
cession being under litigation, in no way interfered with 
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his right of suit to set aside alienatioiis, since when he 
suedTiis^ mother to establish the legality of his adoption, 
he might at the same time have sued to have her acts set 
aside. See also the cas^ of Muddun Mohun Tewaree v. 
Nund Kishore Doss Mohunt, 5 W. E. 295. 

In a suit by a mortgagee for possession of certain lands 
included in the mortgage deed, against a person who 
subsequently to the date of the mortgage had purchased 
these lands from the mortgagor, the pendency of a pre- 
vious suit by the mortgagee against the mortgagor for 
foreclosure, affords no ground for a deduction in com- 
puting limitation. Hurro Chunder Oooho v. Oudadhur 
Koondoo. 6 W. E. 183 ; Tar a churn Koondoo Chotrdhry 
Y. Khelut Chunder Ghosp, 6 W. E. 269. In this last case 
Peacock, C. J., said : — " This case is very different firom 
that of Prannath Roy Chowdht*y v. Rookea Begum, reported 
in 7 Moore's Indian Appeals, page 323, for even if the 
pendency of the foreclosure sxiit would under the old law 
of limitation have been a good and sufficient cause for not 
instituting proceedings against a person holding adversely 
lands included in the mortgage deed, this case is governed 
by Act XIV of 1850, which contains no words similar to 
those in Section 14, Eegulation III of 1793, upon which 
the decision of the Privy Council was founded." 

In a suit by A to recover money due from B on an 
instalment bond, it was held that in computing limitation 
the time during which a previous suit brought by B 
against A for the cancelment of the bond had been pend- 
ing, should be deducted, since the pendency of B's suit for 
the cancelment of the bond was a sufficient reason for A 
not proceeding with his claim. Shamloll Oundee v. Choonee 
Kownaree Thakooranee, 1 Hay, 444. This case, however, 
was decided under the old law with direct reference to 
the provisions of Section 14, Eegulation III of 1793, 
which exempt from the ordinary rule of limitation all cases 
in which the plaintiff haff been precluded by some good 
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and BtLfficient cause from obtaining redress. It may be 
doubted whether by the terms of the Section under 
notice, a deduction could now be allowed on account of 
such previous litigation. 

A plaintiff suing for recovery of mesne profits is not 
entitled under this Section in computing the period 
within which his suit should be instituted, to deduct the 
time during which he has been suing tlie same defendant 
for possession of the property in respect of which the 
claim for mesne profits is made. See mpra, pp. 229-231. 

Under Section 14 Eegulation III of 1793, the pen- 
dency of a suit in a Court without jurisdiction was no 
ground for any deduction in reckoning the period of 
limitation in a subsequent suit between the same parties, 
Okhetoannissa v. Koochil Sirdar^ 2 W. E. 45. Under 
Act XIII of 1848, the pendency of a previous suit 
whether brought in a Court with jurisdiction or without 
jurisdiction, was no ground for a deduction. Gopcenath v. 
Duriao Tetvaree, S. D. 1857, p. 688; Mohendronarain 
Singh v. Jeymungul Singh, S. D. 1857, p. 787 ; Shamkant 
Bannerjee v. Gapal Lall Tagore, 1 TV. E. 328. 

In a suit for possession by a purchaser at a sale in 
execution of a decree, instituted before Act XIV of 1859, 
came into operation, it was held that no time could be 
deducted from the period of limitation, on accoimt of the 
pendency of a summary application for possession made 
to the Court executing the decree. Wooniachum Mitter 
V. Ranee Mohamoya, W. E. 1864, p. 130. The Court ob- 
served that the plaintiff's simmiary application afforded 
no reason for not prosecuting his claim regularly, with- 
in twelve years from the origin of his cause of action. 

In computing the periods of limitation specially provided 
in Act X of 1859, no deduction can be made of the time 
during which a plaintiff has been prosecuting his claim in 
another Court, by applying the provisions of this Section, 
since Act X of 1859, is a Code complete in itself, and 
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where it prescribes a certain period of limitatioii, that period 
cannot be modified or altered by reference to the provisions 
of other laws. Modhoosoodun Paul Chowdhry v. Paulson. 
2 W. R X. 21. 

As to whether this Section can be applied to applica- 
tions for execution, see the cases cited postea^ in the 
remarks on Section 20. 



Section 15. 
If any person shall without his consent have 
Person dispossessed of im. been disposscssed of any 
Tslthl^STof^^^^^^^^^ immoveable property other- 

law, may re<x>ver possession ^.Jg^ ^^^^ ^y due COUrSe of 

notwithstanding any title •' 

that may be set np. law, such persou or any 

person claiming through him shall in a suit 
brought to recover possession of such property 
be entitled to recover possession thereof not- 
withstanding any other title that may be set up 
in such suit, provided that the suit be commenced 
snit for dispossession withiu six mouths from the 

months.^"''^^' ""''^ "^ ti^e <^f such dispOSSCSSioU. 
Snit to establish title not But nothing in this ScctioU 

to be affected. shall bar the person from 

whom such possession shall have been so recover- 
ed, or any other person, instituting a suit to es- 
tablish his title to such property and to recover 
possession thereof within the period limited by 
this Act. 

By Section 26, Act XXIII of 1861, it is provided that 
no appeal shall He from any order or decision passed in 
any suit instituted under this Section, and that no review 
of any such order or decision shall be allowed. 
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This Section gives to a person who has been wrong- 
fully deprived of possession, a right to recover possession 
within six months, without regard to any title, however 
elear, which may be set up agednst him. If he sues after 
mx months have expired, the parties to the suit are left 
in the same condition as they would have been in under 
the former law, with reference to the production of proof. 
Profab Chunder Burooah v. Ranee Kantaemcaree Dahea^ 
2 W. E. 249 ; 8heo Dyal Oopadhya v. Nund Kiskore Lall, 
11 W. R. 168. See to the same effect the decision of 
the Madras High Court in the case of Kunhi Komapen 
Kurupu V. Changarachan Kandil Chembata Ambu, 2 Mad. 
313, in which it was held that this Section does not 
abridge any rights possessed by a plaintiff, but is intended 
to give him the right, if dispossessed otherwise than by 
due course of law, to have his possession restored without 
reference to the title on which he holds, or to that which 
the dispossessor asserts. The Court observed : — " Section 
15 in no way controls Clause 12 of Section 1, inasmuch 
as it does not prescribe a period of limitation for suits, 
but, without forcing the person dispossessed to a suit, 
really provides a remedy other than a suit, and se- 
cures to him the position of a defendant in a suit to be 
brought at the option of his adversary, who, for aught 
that appears, may be the person entitled. It however 
limits the period within which the extraordinary remedy 
must be applied for." It was further observed by the 
Court that " the plain object of the Section is to discour- 
age proceedings calculated to lead to serious breaches of 
the peace, and to provide against the party who has 
taken the law into his own hands deriving any benefit 
thereby, and to obviate the effect of the possible applica- 
tion to such cases of the EngHsh Law as laid down in 
Sarvey v. Bridges, 14 M. & W. 442, to the efltect that 
a fireeholder, if entitled to eject the person in possession, 
may commit an indictable offence in doing so, and yet 
38 
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gain all the advantages of a legal possession, and be secure 
against the action of the party evicted." Compare Adoo 
Shaikh V. Kalichunder Sein, 9 W. E. 602. 

Where the plaintiflF having been forcibly dispossessed 
from a house and premises by the defendant, brought an 
action of ejectment within six months from the time of the 
alleged dispossession, it was held by the Madras High 
Court, that this Section applied, and that the plaintiff was 
entitled to recover possession, notwithstanding any title 
that might be set up by the defendant. Kullammal v. 
Kuppu Piliaij 1 Mad. 85. Compare Gunga Ram v. JfoA- 
mood Ali Khan, 4 Agra, 304. 

Where a Court on an application for execution of a 
decree for possession, and in the exercise of its judicial 
discretion, issued a warrant to the Sheriff, directing him 
to seize and deliver to the decree-holder certain specific 
lands, not properly coming within the description in the 
decree, and not, in fact, forming part of the lands for 
possession of which the decree was given, and the Sheriff 
seized and delivered in strict accordance with the directions 
of the writ, it was held that the dispossession thus effected, 
was a dispossession by due course of law within the meaning 
of the Section imder notice. Jadub Chenchy v. HeeraloU 
Shaha, 1 Ind. Jur. n. s* 21, 

A party dispossessed from immoveable property by an 
order passed in a summary suit brought under this Section, 
in instituting a regular suit to establish his title, need not 
ask to have the order set aside ; nor ought his suit to 
establish title [to be dismissed, merely because the bound- 
aries set forth in his plaint differ from those set forth in 
the order. Sreenath Summh v. Bishonafh Surnmh, 6 W- 
E. 268. 

A plaintiff sued imder this Section to recover posses- 
sion of a plot of land, from which he alleged that he had 
been wrongfully dispossessed by the defendant building 
a hut upon it. The lower Court decided that as the land 
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formed part of a village, and the plaintiff had not sued for 
possession of the village, it could neither declare his right 
to the possession of the entire village, nor to the parti- 
cular plot claimed. But it was held on appeal that there 
was no reason why the lower Court should not have tried 
whether the plaintiff had been dispossessed as he alleged, 
and whether he should not have possession. Omar Chand 
Mahata v. The Nawah Nazim of Bengal y 11 W. R. 229. 

In a suit to establish title and recover possession from 
a person who has obtained possession under an order 
passed under the provisions of this Section, the whole anus 
of proof is on the plaintiff. Until he can show a title to 
the property in dispute, the Court cannot look into the 
defendant's title or disturb his possession. Oreeah Chun^ 
der Roy Chowdhry v. Moulvie Maenooddeen, 7 W. R. 230. 

A, who had been dispossessed from certain lands 
by virtue of a summary order passed under this Section, 
sued B, in whose favour the order had been made, for 
recovery of possession, alleging a title by deed of pur- 
chase. A was unable to prove directly the deed of pur- 
chase under which he claimed, but established by oral 
evidence his possession as purchaser under the alleged 
deed for upwards of twelve years prior to his dispossess 
sion. It was held that the proof was sufficient to throw 
on the defendant the onus of showing a better title. 
Brajanath Sarma v. Ram Chandra Chowdhry^ 3 Ben. 
AP. 109. Compare Bulluhee Kant Bhuttacharjee v. Door^ 
jodhun Shikdary 7 W. R. 89, in which it was held 
that in a regular sxiit to establish title, evidence of the 
plaintiff's possession prior to a summary order passed 
imder this Section by which he had been dispossessed, 
may be good evidence of his title, and must be considered. 

It has been held in various cases that where a party 
ousted otherwise than by due course of law from property 
of which he has been in possession, fails to avail himself 
of the provisions of this Section by suing for recovery of 
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possession within six months from tiie date of ouster, he 
cannot in a suit for recovery brought more than six 
months after the date of ouster, by the mere proof of long 
anterior possession, without other proof of title, throw 
the onm of proving a better title on the defendant. 
Tukroonnissa Begum v. Mogul Jan Beebee, 7 W. E. 332, 
affirmed on review, 8 W. B. 370 ; Ram Dutt Choicdhry v. 
Luckhee Eboer, 11 W. E. 447. But a contrary view was 
followed in the csise of Kishen Soondur Surmah v. Khajah 
Enaetoollah Chowdhry^ 8 W. E. 386, in which it was held 
that in a suit to recover possession, although brought 
more than six months after ouster, the plaintiffs right 
may be established by proof of long anterior possession 
as against a defendant who has no title. Compare Ayeiha 
Beebee v. Kanhye MoHah, 12 W. E. 146 ; Shama Soonduree 
Dabea v. The Collector of Maldah, 12 W. E. 164 ; Koylash- 
nath Bhuttacharjee v. Trilochun Ohoae^ 12 W. E. 175. 

A, otherwise than by due course of law, dispossessed B 
from certain lands of which B had held peaceable and 
undisturbed possession for more than twelve years. In 
summary proceedings taken under this Section, the lands 
were restored to B. In a regular suit by A for recovery 
of possession he contended that limitation should be 
reckoned against him only from the time when he was dis- 
possessed under the simmiary proceedings. But it was 
held that such dispossession afforded no new cause of 
action. Ookm Nubbee v. Bksonath Kur, 12 W. E. 9, cited 
ante, p. 156, and see the other cafies there noticed. 

Since it is declared by Section 17, that none of the 
provisions of this Act shall extend to any public property 
or right, or to any public daim, it seems doubtful whether 
a party who has been forcibly ousted by Government fix)m 
lands which are claimed as public property, could claim 
to be restored to possession without reference to his title. 

In the case of Brohmo Moyee Dabea v. Burkut Sirdar ^ 
12 W. E. F. B. 25, it was held by a Full Bench of the 
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Calcutta High Court, that when a party other than the 
defendant has been dispossessed under a decree obtained 
in a suit instituted under this Section, he need not bring 
a regular suit to regain possession, but may apply under 
Section 230, Act VIII of 1859. This decision overrules 
the earlier case of Gohitui Ghose Mundul v. Oohind Chunder 
Bagdee, 7 W. R. 171. 

An order for possession passed under this Section is a 
summary order, and must consequently be executed with- 
in the period of one year as prescribed by Section 22 of 
this Act, In re Nubokksen Mookerjee, 11 W. R. 188. 

In respect of claims to possession under Act XVI of 
1838 of the Bombay Code, and under Act IV of 1840 of 
the Bengal Code, by parties wrongfully dispossessed, see 
im^, pp. 122-127. 

Section 16. 
Nothing in this Act contained shall he deemed 
, . , ^ .,^ to interfere with any rule 

Act not to interfere with . , ,. . 

equitable jurisaiotion of OF junsdiction of any Court 
°^'®'"® ' established hy Eoyal Chart- 

er in refusing equitable relief, on the ground of 
acquiescence or otherwise, to any person whose 
right to bring a suit may not be barred by virtue 
of this Act. 

In the Eevised Draft Act submitted to the Legislature 
by the Indian Law Commissioners with their Report dated 
the 1st October, 1842, this Section stood as follows : — 
" Provided that nothing in this Act contained shall be 
deemed to interfere with any rule or jurisdiction of any 
Court in refusing eqxiitable reUef, on the ground of ac- 
quiescence or otherwise, to any person whose right to 
bring a suit may not be barred by virtue of this Act." 
With reference to this proviso the Commissioners observe 
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in their Report : — " We have introduced a provision 
corresponding with Section 27 of the Statute 3 & 4, W. 
IV. c. 27, to preserve any rule or jurisdiction of any 
Court by which equitable relief may be refused on the 
ground of acquiescence, or otherwise, in the party seeking 
it. This provision seems to be necessary with respect to 
Her Majesty's Courts ; while it may be applicable also in 
cases falling under the jurisdiction of the Company's 
Courts. For example in the case of a person suing in one 
of the Company's Courts to recover land of which, through 
fraud or mistake, he had been led to make a conveyance 
to another, praying that the conveyance may be consid- 
ered void on the ground of such fraud or error, if it 
should appear that he had been for some time aware of the 
alleged fraud or error, and that he had, notwithstanding, 
by his conduct acquiesced in the adverse possession, as 
by encouraging the possessor to build upon the land, or 
otherwise to lay out money in improving it, we conceive 
that the Court would think itself justified in refusing the 
remedy and relief sought by him, although not barred by 
prescription, on the ground that he had by overt acts 
given an after-confirmation to the deed which his plaint 
impugned." 

As the Section was finally enacted, it formerly had 
reference only to suits in the late Supreme Courts, and is 
now applicable only to suits brought before High Courts in 
the exercise of their ordinary original civil jurisdiction. 

Land situated in Calcutta was sold by the Sheriff in 
execution of a decree of the late Supreme Court. The 
purchaser lay by for eleven years, during which time he 
allowed another person to occupy the land and afterwards 
to sell it. On his suing for possession, it was held that he 
was estopped by his conduct from questioning the rights of 
the defendant who was a bond fide purchaser without 
notice. Mohesh Ghunder Chatter jee v. lB%ur Chmider 
Chatterjee, 1 Ind. Jur. n. s. 266. 
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In the case of Rama Rau v. Raja Ran, 2 Mad. 114, 
it was observed by the Madras High Court, that *' the 
equitable doctrine of laches and acquiescence is not ap- 
plicable to suits in the Mofussil, for which a period of 
limitation is provided by the Limitation Act ; and that 
lapse of time as a defence to such suits can only be relied 
upon, when under the Act it has become a bar." Compare 
the case of Nilatatchi v. Venkatachdlu Mudali^ 1 Mad. 131, 
in whidi it was held that there is no such doctrine in this 
country as that acquiescence is a binding presumption of 
law after the lapse of several years. See also the cases of 
Pedclamidhalaty v. N. Timnia Reddy^ 2 Mad. 270, and 
Rajan v. Bamva ChetH, 2 Mad. 428. 

It may, however, be safely asserted that evidence of 
such direct acquiescence as that instanced in the illustr- 
ation of the Indian Law Commissioners above cited, 
although it could not be taken to be a legal bar in a suit 
instituted in a Coiirt not established by Royal Charter, so 
as to render the trial of the suit unnecessary, would afford 
the strongest evidence against the genuine character of 
the plaintiff's claim. 

Where A, after attaining fuU age, allowed his mother 
to give him out to the world as a minor, and, as his 
guardian, to mortgage his ancestral property, and per- 
mitted the mortgagee to retain possession for five years ; 
it was held that he could not afterwards turn round and 
repudiate arrangements which had been made for his 
benefit, and with his knowledge, and for which an innocent 
party had given valuable consideration. Punnessur Ojha 
V. Goolhecy 11 W. E. 446. 

A zemindar sued to set aside a putnee pottah under 
which the defendant had been holding lands for many 
years, and for recovery of possession of these lands, alleg- 
ing that the pottah, which had been granted by his mother 
and guardian during his minority, was not binding upon 
him. It appeared that after attaining majority, the plaintiff 
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by certain proceedings in the Collector's Court — ^in which 
however he had reserved his right to assert that he was 
not bound by the pottah granted by his mother, — ^had 
sought and recovered rent from the defendant as put- 
needar, — and had subsequently allowed the defendant 
to remain in undisturbed enjoyment of the putnee for 
a period of six years, but without receiving rent frowL 
him. It was held by the lower Courts that the fects 
disclosed constituted no bar to the plaintiffs right to 
recover. But it was held by a Division Bench of the 
High Court on appeal, that as the plaintiflF had by his 
proceedings before the Collector, not only compelled the 
defendant to pay him rent under the pottah in question, 
but had moreover disclosed the fact that he then knew 
that he possessed the right to question the validity of the 
pottah, and had yet forborne to take any steps to set it 
aside imtil six years afterwards, he could not in the face 
of such laches, be allowed in a Court of Equity to say that 
he had not ratified the pottah, of which he had so long, 
and with a fall knowledge of facts, permitted the defendant 
to have enjoyment. Sreekant Nath v. Ishan Chunder Mo* 
Joomdar, 9 W. E. 110. 

It has been held that where A stands by and allows B 
to erect a pucka building on his land, it must be taken 
that A has acquiesced in B's act, and consequently that 
he is not entitled to sue for the removal or demolition of 
the building, but only for damages, or for the rent of the 
land on which the building stands. Hullodhur Mookerjee 
V. Hurrochunder Mookerjee, TV. R. 1864, p. 166. Where 
a landlord stands by and allows a tenant without any 
objection to erect pucka buildings upon his land, notwith- 
standing a stipulation in the kahooleut restraining the 
tenant from so doing, he is precluded by his conduct from 
turning the tenant out of possession. Banee Madhuh 
Bannerjee v. Joykishen Mookerjee, 12 W. R. 495. Simil- 
arly in the case of BadhafuUh Bannerjee v. Joykmen 
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Mookerjee^ 1 W. R. 288, it was ruled that a plaintiff 
who had not opposed the making of a road through his 
lands until its completion, was not entitled to sue to 
have it closed. But in the case of Ramdhone BhuttO' 
charjee v. Huro Soondnree Dahea^ 7 W. R. 276, it was 
held that if A constructs a road across B's lands, B can 
sue at any time within the ordinary period of limitation 
for its removal,* and that no consent can be inferred on the 
part of B to the construction of the road, from the fact 
that he did not bring his suit immediately upon its com- 
mencement, or completion. Compare Ram Comul Ghose 
V. Brq/onath Mojoomdar, W. R. 1864, p. 258. 



Section 17. 
This Act shall not extend to any public 
Act not to extend to pnb- property or right, nor to 

lie property, nor to snits Rnifq for thft reOOVerv 

for the recorery of public ""X ^*^^^^ *"^ '^"^ recuvery 

<5iw««- of the public revenue or for 

any public claim whatever, but such suits shall 
continue to be governed by the laws or rules 
of limitation now in force. 

If it be desirable that a different rule of limitation 
should be applied to suits in respect of pubKc rights and 
property, from that which governs private claims, it is 
to be regretted that in framing this Act, the Legislature 
did not lay down uniform rules of limitation apphcable 
throughout the British territories in India to all claims of 
a public nature. The present state of the law is far from 
being satisfactory. 

No special provisions in respect of the limitation ap- 
plicable to pubUc claims by the Government are contained 
in the Codes of Madras and Bombay. In these Presid- 
39 
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enoies therefore, it may be inferred that such suits are 
governed by the same general niles of limitation which 
before the passing of Act XTV" of 1869, would have ap- 
plied to private claims. In the Bengal Presidency the law 
of limitation formerly applicable to public claims by the 
Government was contained in Regulation II of 1805, 
wherein it was declared that the limitation of twelve years 
prescribed by Section 14, Regulation III of 1793, should 
not apply to suits for the recovery of any public right or 
claim whatever instituted by or on behalf of Government, 
but that in all such cases the period of limitation should 
be that of sixty years from the origin of the cause of 
action. 

But Act VIII of 1868, repeals Section 14, Regulation 
III of 1793, and also repeals Regulation II of 1805, with- 
out making any reference whatever to the terms of Sec- 
tion 17, Act XIV of 1859, and according to the ordinary 
rule of construction in respect to the repeal of Statutes, 
these repealed Regulations now stand to all effects and 
purposes in the same position as if they never had existed. 
In this view there is no longer any law of limitation in 
force in the Bengal Presidency applicable to claims of a 
public nature. 

It may possibly, however, admit of being argued that 
by the express terms of Section 17, Act XIV of 1859, 
which declare that suits for the recovery of public rights 
&c., " shall continue to be governed by the laws or rules 
of limitation now in force,*' the provisions of Regulation 
II of 1805, were made a part of Act XTV of 1859, in the 
same manner as if they had been expressly re-enacted by 
it, and that standing as a part of Act XIV of 1859, they 
cannot be taken to be repealed, in that connection, by 
Act Vin of 1868, in which no express reference is made 
to Act XIV of 1859. 

The following cases may be referred to as illustrating 
the law applicable in Bengal to public claims prior to the 
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passmg of Act Vill of 1868. No case has as yet arisen 
in which the effect to be given to that Act in repealing 
Regulation II of 1805, has been determined. 

In the case of the Collector of Rungpore v. Prosaonno CoO' 
mar Tagore^ 6 W. R. 115, it appeared that the Ghovem- 
ment, had taken possession summarily by its Bevenue 
Officers of the fisheries of the defendant in certain navig- 
able rivers, and that the defendant had thereupon sued 
for recovery of possession, and had obtained a decision in 
his favour. The Government then brought a regular suit 
to establish its right and title to the fisheries in dispute, 
which was dismissed by the Court of first instance on the 
ground that the Government had not been in possession 
within sixty years before suit. Against this decision the 
Q-ovemment appealed, urging that the suit was not barred, 
since the cause of action only arose at the time when the 
defendant, after being summarily ejected, instituted his suit 
for possession; and since the defendant had failed to estab- 
lish that the fisheries in question formed part of his estate 
at the time of the permanent settlement. But the High 
Court held that the claim was out of time under Section 2, 
Regulation II of 1805, " That law" it was observed, 
" gives the Q-ovemment as the representative of the Sov- 
ereign, a period of sixty years within which to sue for 
rights to public revenue such as these now claimed. The 
law gives no extension of that period of sixty years. It 
allows no exception, so as to fix the period from which 
limitation shall be held to run, at the time when the atten- 
tion of Government may first be called to its rights* 
Neither that law, nor any other law provides remedies for 
the Government, or others, who sleep over, or do not give 
attention to their own rights in due time, nor does it fix 
limitation from the date of suit by a party considering 
himself illegally ejected by Government from long pre- 
vious possession. It is admitted that the Government is 
not in a position to prove its own possession before the 
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time when it summarily ejected the defendant, but it is 
pressed upon us, that it is for the defendant to prove that 
he has been in adverse possession for sixty years, before 
he can succeed in his plea that the plaintiff is barred by 
limitation. We do not concur in this view. When a 
defendant pleads in bar that the plaintiff cannot under the 
law of limitation be heard in a cause, because he haa 
not been in possession within the period prescribed by 
law, it is for the plaintiff to remove that bar by showing 
possession within such period as the law prescribes. The 
Government in this case does not show, or attempt to show 
its possession in this way. Were we to admit the plea 
that the cause of action arose only when the defendant, 
after his summary ejectment, first sued the Qovemment, 
it would be equivalent to holding that the plea of limit- 
ation might always be successfully urged by a party 
committing an act of illegal ejectment, and then pleading 
that it is only when the party illegally ejected sues for 
his remedy for the loss of his long previous possession, 
that the cause of action arises, and that all previous ad- 
verse possession of the defendant ought to go for nothing. 
This we are not at all prepared to hold." 

In the year 1861, the Government sued certain ghatwals 
for the possession of lands of which it was alleged that 
they had taken fraudulent and dishonest possession. The 
defendants pleaded limitation \mder the provisions of 
Regulation II of 1805. It appeared on the trial of 
the suit that in the year 1847, the disputed lands had been 
assigned to the defendants under an award passed by the 
Magistrate imder Act IV of 1840, in which award it wtis 
declared that the defendants had then been in possession 
for more than thirty years. Looking at this long possession, 
the Court of first instance gave judgment for the defend- 
ants. But the lower appellate Court, considering it to be 
established that, in respect of title, the greater part of the 
lands properly belonged to the Q-ovemment, held that as 
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the defendants had not proved their possession for sixty 
years, the plaintiff's suit must be decreed. On appeal to 
the High Court it was ruled, that the onus had been 
wrongly imposed by the lower appellate Court ; that con- 
sidering the very long possession of the defendants, it 
was not enough that they had failed to prove their posses- 
sion for upwards of sixty years, but that to entitle the 
Government to a decree, it must show possession, either 
direct, or through subordinate ghatwals, within sixty years 
prior to the institution of the suit. The case was accord- 
ingly remanded for a distinct finding, as to whether or 
not the Government had been in possession within sixty 
yeajTS before action brought. The Government v. Broma- 
nund Oossainy 5 W. E. 136. Compare Bagram v. The 
Collector of Bhullooah, W. E. 1864, p. 243. 

The right of Government under Section 309, Act VllI 
of 1859, to the value of the stamp duty which has been 
remitted in respect of a pauper suit, has been held to be 
a public right within the meaning of this Section. The 
Government v. Shamee Mahomed, 11 W. E. 67. But a 
suit for the recovery of costs incurred by the late East 
India Company in the character of agents — under the 
Statute 3 & 4 Will. IV. c. 41, s. 22, and the Order in 
Council of the 4th September, 1833, — for prosecuting a 
dormant appeal, was held by the Privy Council not to be 
a claim for a * public right' within the meaning of Section 
2, Eegulation II of 1805, and consequently not to be 
governed by the limitation of sixty years. The Govern- 
ment of Bengal v. Shurtfffutoonnmay 8 Moore's I. A. 225. 

Where the Government claims possession of immoveable 
property on the failure of natural heirs, the period within 
which it must sue is to be ^reckoned from the time when 
the failure of heirs or reversioners became apparent. In 
such a suit brought in Bengal against parties who have 
no legal title, the defendants must be able to plead sixty 
years' possession in order to bar the claim. The Govern- 
Tnent v. Pursun Lai, W. E. 1864, p. 102. 
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Under Regulation XIX of 1810, it is declared to be the 
duty of the Government to provide that endowments for 
pious and beneficial purposes should be applied according 
to their real intention. Where a plaintiff upon his ap- 
pointment as mutwallee, or superintendent of a religious 
endowment, OTWuqf, sued to recover possession of property 
belonging to the endowment, it was was held by the Pri- 
vy Council that as the mutwallee is to be regarded as the 
agent of Government for performing the acknowledged 
duty of Government of protecting the endowment from 
misapplication, the case as a suit in respect of a public 
right, fell within the provisions of Section 2, Regulation 
II of 1805. Jeicun Doss Sahoo v. Shah Kubeerooddeen^ 6 
W. R. P. c. 3. It was further observed in this case that 
the plaintiflF who wets neither heir nor personal representa- 
tive of his father in respect of «^<^/ property, had no right 
of action against the defendant, xmtil he was appointed 
mutwallee, and that the defendant could acquire no right 
against the Government whose procurator the plaintiflf 
was, at least until twelve years had elapsed from the date 
of his appointment. It has been held however that the 
above remarks are only applicable to the ctise of a plaintiff 
who is neither heir nor representative of his father in re- 
gard to the property sued for, and who derives his right 
to property of the nature of tcuqfy from an expr^s per- 
sonal appointment. The Nawab Nazim v. Kaleennth Raee^ 
S. D. 1849, p. 75. Compare Reanut AH v. AbboUy 12 W. 
R. 132, in which the ordinary law of limitation was ap- 
plied by the Court. 

Where A, as lessee under a Government settiement, 
claimed certain lands of which B had held possession for 
more than twelve years, it was decided that the mere fact of 
A claiming as a lessee imder Government did not entitie 
him to the extended limitation applicable to a claim for a 
public right, and that his case was governed by Clause 12 
of Section 1. Assoo Meah v. jB^'oo Meah, 10 W. R. 76. 
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Compare The Collector of the 2^'Pergunnahs v. Chnga 
Gobiiid Munduly 7 W. R. p. c. 21. 

The extended period of sixty years given to the Gov- 
ernment \mder the old laws of limitation for the prosecu- 
tion of its claims, had reference only to the hearing, trying, 
and determining of these claims, and not to the enforce- 
ment of rights already determined. In respect of pro- 
ceedings in execution of decrees, the same rules applied 
to the Gt)vemment as to private individuals, and an 
application for execution was barred, if not made within 
twelve years from the date of the decree, unless good and 
sufficient cause was shewn for the delay. The Govern^ 
ment v. Sajee Syed Bahadoor Alee^ S. D. 1854, p. 426. 



Section 18. 

All suits that may be now pending or that 
Act not to apply to shall be instituted within 
:Su i^^tuC'^fhin^'Jo the period of two years from 
y®^- the date of the passing of 

this Act shall be tried and determined as if this 
Act had not been passed ; but all suits to which 

Soita aflerwarda inatit- the prOvisionS of this Act 
uted to be governed by this ^ ^, ,, xi i t -n i 

Act. are applicable that shall be 

instituted after the expiration of the said period 
shall be governed by this Act and no other law 
of limitation, any Statute, Act, or Regulation 
now in force notwithstanding. 



The operation of Act XTV of 1859, was suspended by 
Acts XI aud XXXII of 1861, and by Act XIV of 18G2.* 
Act XI of 1861 extended the time within which suits 
* These Acts will be found printed in Appendix B. 
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might be brought without being aflfeeted by the provisions 
of Act XIV of 1859, until the first day of January, 1862. 
Suits instituted since that date are governed by the pro- 
visions of Act XIV of 1859, which had from that time as 
full operation as if Act XI of 1861, had never been passed. 
Mohidin Sahib v. Khader Sahib, 2 Mad. 42. That portion 
however of Clause 8, Section 1, of Act XIV of 1859, which 
relates to suits for the price of articles sold by retail, was 
postponed in its operation by Act XXXII of 1861, to the 
first July, 1862, and again by Act XIV of 1862, to the 
first January, 1865. See the case of Buldeo Doss Johuf*ry 
V. Sreenath Seiuy 1 Ind. Jur. 114. 



Section 19. 
No proceeding shall be taken to enforce any 

Proceeding for enforcing judgment, dCCrCe, Or OrdCF 

arbe'^t^^en Tit^ ^^ ^^1 Couft established by 
twelve years. Eoyal Charter, but within 

twelve years next after a present right to en- 
force the same shall have accrued to some per- 
sons capable of releasing the same, unless in the 
meantime such judgment, decree, or order shall 
have been duly revived or some part of the 
principal money secured by such judgment, de- 
cree, or order, or some interest thereon shall 
have been paid, or some acknowledgment of the 
right thereto shall have been given in writing 
signed by the person by whom the same shall 
be payable or his agent to the person entitled 
thereto or his agent ; and in any such case no 
proceeding shall be brouglit to enforce the said 
judgment, decree, or order, but within twelve 
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years after such revivor, payment, or acknowledg- 
ment, or the latest of such revivors, payments, or 
acknowledgments as the case may he : provided 
Prorisoas io jadgments that for three ycars next 
mow in force. ^f^^^ ^j^^ passing of this 

Act, every judgment, decree, and order which 
may be in force at the date of the passing of 
this Act shall he governed by the law now in 
force, anything therein contained notwithstand- 
ing. 

AA application was made on the 6th January, 1863, 
for execution of a decree of the Privy Council passed on 
the 29th July, 1859. The application wets refused by the 
Court in which it was made, as not made in accordance 
with the provisions of Section 20, Act XIV of 1859, with- 
in three years &om the date of the decree. On appeal, it 
was urged by the decree-holder that as the Privy Council 
is a Court established by Royal Charter, execution of its 
decrees is governed by the provisions of Section 19, and 
not by those of Section 20 of Act XIV of 1859. But it 
was held by Loch and Glover, JJ., that Section 19 of Act 
XIV, is applicable only to the Courts in this country 
established by Royal Charter ; that the decrees of the 
Privy Council in appeals preferred from judgments passed 
by the late Sudder Court, were and are executed under 
Section 1, Act XXV of 1852, by the Court which origin- 
ally tried the case ; that as decrees of such Court they are 
subject to all the rules of such Court ; and, consequently, 
that the application of the decree-holder had been properly 
held to fall under the provisions of Section 20 of the lim- 
itation Act. Wise V. Jugobundoo Baboo, 4 W. R. mis. 10. 

But the authority of this decision has been destroyed by 
the later ruling of the Full Bench, in the case of Anundo 
Moyee Dassee v. Poomo Chunder Boy, 6 W. R. mis. 69, 
40 
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in which it was held that the Legifilature of this "oountry 
has no power to limit the time for executing the decrees 
of the Privy Council ; that the words of Section 1, Act 
XXV of 1852, have reference merely to procedure and not 
to limitation ; and that neither Section 19, nor Section 20 
of Act XlV of 1859, have any application to the execu- 
tion of Privy Council decrees. 

In the case of Tarucknath Mookerjee v. Maharajah Dh$^ 
raj Mahatah Chand Bahadoor^ 6 W. R. mis* 94, it waa 
held that as a decree of the Calcutta High Court on the 
appellate side, is a decree of a Court established by Royal 
Charter, the period to be allowed for its execution is that 
of twelve years as provided by this Section, and not* that 
of three years as provided by Sections 20 and 21. Com- 
pare Ishan Chunder Chowdhry v. Jvgodkhuree Chotcdhrainf 
8 W. R. 267 ; Kishen Kinkur Ohose v. Borodakant Boj/^ 
8 W. R. 470. 

But where the decree of the High Court simply con- 
firms the order of the Court below, it has been held that 
the decree to be executed is substantially the decree of the 
Court from whence the appeal came, excepting in so far as 
the High Court may have awarded the costs of the appeal, 
and that, in such a case, the limitation of twelve years 
under this Section will apply only to that part of the 
order of the High Court which relates to costs. Tu/uzzul 
Hossein Khan v. Bahadoor Singh^ 11 W. R. 205. It may, 
however, be thought that when the decree of an inferior 
Court is affirmed on appeal by a High Court, the entire 
decree should be deemed a decree of that Court. See 
Bapurav Krishna v. Madhavrav JRamrav, 5 Bom. a. c. 214 ; 
Chunder Sikhur Bhuiiacharjee v. Biprodoss Gossainy 7 W. 
R. 521. 

This Section is, of course, inapplicable to decrees of the 
late Sudder Courts, since these were not Courts established 
by Royal Charter. Kasheenath Mundul v. Thakoor D(m 
Oossain, 12 W. R. 73. 



Digitized by 



Google 



Section 19. 315 

In the ease of Jiissorui Khan v. KanyeloU Deify reported 
in the « Indian Daily News" of the 13th August 1866, 
it was held by Phbar, J., that the Small Cause Courts of 
the Presidency towns — constituted under Act IX of 1850, 
in which it is declared that ^' the several Courts of Com- 
missioners and of Bequests now holden under the author- 
ity of the Charter of Justice of King George the Second, 
shall be holden according to the provisions of this Act,'' — 
are not, within the meaning of this Section, Courts estab- 
lished by Royal Charter. 

In the case of Coultrup v. Smithy 1 Mad« 204, it was 
held that the judgments of the Judges of the late Supreme 
Courts, sitting, under the provisions of Act IX of 1850, 
as Judges of Small Cause Courts, are judgments of a 
Court established by Royal Charter, and that the execu- 
tion of such judgments falls to be regulated by the terms 
of the Section under notice. The Court observed that 
under the provisions of Sections 11 and 12 of Act IX of 
1850, the Supreme Court Judges were enabled to exercise 
the powers conferred by the Act upon the Judges of Small 
Cause Courts, but that in doing so, they exercised such 
powers as Judges of the Supreme Court. The correctness 
of this view may, however, be thought open to doubt, 
since it may be said that as the Judges of the Supreme 
Courts sitting as Judges of Courts of Small Causes can 
exercise no powers other than those given by the Act to 
Small Cause Court Judges, the execution of the judgments 
of both classes of Judges would seem to be properly govern- 
ed by the same rules. If therefore judgments of ordinary 
Judges of Small Cause Courts must be executed under 
the provisions of Section 20 of the Limitation Act, it is 
conceived that the same provisions would apply to the 
judgments of Supreme Court Judges sitting as Small Cause 
Court Judges. 
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Section 20. 
No process of execution shall issue from 

Time for enforcing execn- any Court UOt established 

gwii'1ioarr;Btbu.td l>y Royal Charter to enforce 
by Boyai Charter. any judgment, decfce, or 

order of such Court, unless some proceeding 
shall have been taken to enforce such judgment, 
decree, or order, or to keep the same in force 
witbin three years next preceding the applica- 
tion for such execution. 



According to the practice prevailing in Bengal before 
Act XIV of 1859, came into operation, a decree not carried 
into execution within one year firom the time of its being 
passed, might be executed on application being made for 
that purpose within twelve years from the date of its pass- 
ing, after the opposite party had been personally called 
upon to show cause why it should not be carried into 
effect. The date of passing the decree was held to mean 
the date of the decree in the Court of first instance, in 
cases in which there had been no appeal, and the date of 
the decree in the Court of ultimate appeal, in cases in 
which there had been an appeal. An appUcation made 
beyond the period of twelve years could not be entertained, 
imless the appUcant could satisfy the Court that there had 
been good and sufficient cause for the delay, as, for exam- 
ple, if he could prove that he had demanded the money or 
matter in question, and that the defendant had admitted 
the feruth of the demand, or promised to pay the money ; 
or could show that he had directly preferred his claim to 
the matter in dispute to* a Court of competent jurisdiction 
to try the demand, and could assign satisfactory reasons 
to the Court why be did not proceed in the suit ; or unless 
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lie could prove that either from minority, or other good 
and sufficient cause, he had heen precluded from obtain- 
ing redress. See MacphenorCi Civil Procedure 4th ed. pp. 
318, 319. These rules as to limitation in reference to the 
execution of decrees, appear to have been laid down by 
analogy to the twelve years rule of limitation in respect 
of suits, and although they did not form part of the law 
enacted by legislative authority, yet they were sanctioned 
by the long and uniform practice of the tribunals. 

The period of twelve years formerly allowed to a 
decree-holder within which to execute his decree, is reduced, 
under the provisions of the Section under notice, to a 
period of three years, in respect of all decrees not being 
decrees of Courts established by Royal Charter. 

It has been held that under Act XIV of 1859, — as im- 
der the old rules, — the period of three years is to be 
reckoned in cases in which there has been an appeal, from 
the date of the final judgment, decree, or order of the 
Appellate Court. To this eflfect see the case of Sheikh Fuzl 
Imam v. Doolun Singh, 5 W. R. mis. 6, in which the facts 
were as follows : — In the year 1860, the late Sudder Court 
had affirmed the decision of a lower Court in part, but 
had remanded the case for further investigation on certain 
points. The investigation was made, ahd a decree was 
passed by the lower Court, which was upheld by the High 
Court in the year 1862. The decree-holder having ap- 
plied, in 1865, for execution of his decree, the application 
was refused as not made within three years from the date 
of the original decree. But it was held, on appeal, by 
the High Court that this decision was erroneous, and that 
limitation must be taken to run from the date of the last 
judgment by which the whole decree became final. It 
was observed that the plaintiff could not be expected to 
execute, and in fact could not execute an incomplete de- 
cree, and could take no steps to obtain execution, until the 
whole of the questions in dispute were a^'udicated upon. 
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A plaiatiflf, having obtained a decree in his favour for 
less than his demand, appealed to the Zillah Judge, by 
whom his entire claim was disallowed on the ground of 
limitation. On special appeal to the late Sudder Court 
the case was remanded for trial on the merits, and on 
remand was dismissed by the Zillah Judge, whose order 
was confirmed on a second special appeal to the Sudder 
Court. A subsequent application to that Court for review 
of judgment was rejected. The defendant having applied 
for execution for the costs which had been awarded him 
in these several appeals, it was held by the Zillah Judge 
<hat in respect of the first four decrees, the application 
was barred, as made more than three years from the date 
of these decrees. But it was held by the High Court on 
appeal, that the application was in time. It was ob- 
served : — " The defendant had every reason to delay taking 
out execution for his original costs. By the machinationB 
of the plaintiff, the case was kept continually before the 
Courts ; and imtil a final decision was arrived at, the 
defendant had no means of knowing whether, after all, 
the costs might not be payable by him instead of to him. 
In all analogous cases the * judgment' is understood to 
mean the * final judgment,' and we think that it should 
be so construed m this case, and that the period of limita^ 
tion should be reckoned from the time when the matter 
in dispute was finally settled, and the defendant became 
rightfully and definitively entitled to costs." — Singh v. 
Lalla Kalee Churn^ 3 W. E. mis. 21. This dedsion was 
followed in the case oiHuree Bungsho Bannerjee v. RanieS' 
sur Bannerjee, 6 W. R. mis. 38. In this case a decree- 
holder, on the Ist May, 1865, applied for execution of a 
decree obtained by him on the 20th August, 1861, which 
decree having been appealed against, had been confirmed 
by the late Sudder Court on the 6th May, 1862. The 
Court in which the application was made, rejected it, on 
the ground that execution was barred by the terms of tiie 
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Section mider notice, inasmuch as more than three years 
had elapsed since the date of the original decree. On ap- 
peal to the High Court it was oontendcKl that the three 
years should be reckoned, not from the date of the original 
deoree, but from the date of the order of the Sudder 
Court dismissing the appeal, since although a decree-hold- 
er is bound to execute within three years a decree which 
is not under appeal and is final, he ought not to be com- 
pelled to execute a decree which has been appealed frt)m, 
and which may possibly be reversed, imtil the appeal is 
decided. The Court held that the three years were to be 
calculated from the date on which the decree became 
final, and the relative positions of the parties as decree- 
holders and judgment-debtors were definitively settled. 
See also the remarks of Peacock, C. J., in the case of Kali' 
churn Roy Chmcdhry v. Gyanchunder Roy Chovcdhry^ 7 
W. R. 48. 

But the view followed in the case of Bismmhhur Pariah 
V. Chotcdhry Jumnenjoy Mullicl^ 5 W, It. mis. 45, is not 
consistent with the decisions in the cases above cited, 
since it was held in this case that the three years limitation 
prescribed by this Section, ran from the date of the ori- 
ginal decree, and not from the date when an application 
for review was rejected. The Court said : — " It is argued 
that the words * proceeding to keep the decree in force' 
used in Section 20, Act XIV of 1859, must include the 
opposing of the judgment-debtor, not only in appeal, but 
also by voluntarily, or otherwise, appearing to watch an 
application for review, and that, therefore, the final orders 
in such a summary proceeding give a new start. We are 
not prepared to hold that the words * proceedings to en- 
force execution, or to keep a decree in force,' were meant 
to include the appearance of a decree-holder to watch or 
oppose his adversary on appeal, and much less, as here, 
on an application for review only. The rejection of an ap- 
plication for review is no decree or final adjudication of a 
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suit." Compare Bam Ruttun Bannerjee v. Ameeroolmolk 
Bunwaree Oobind Bahadoor, 6 W. R. mis. 95. 

The conflict of opinion in the above cases, led in the case 
of Chunder Sikhur Bhuttacharjee v. Btprodoss GossaiUy 7 
W. R. 521, to a reference to the Full Bench, as to whether, 
where a plaintiff obtains a decree, and the defendant ap- 
plies for a review of judgment, which application is event- 
ually refused, the three years limitation provided by this 
Section is to be calculated from the date of the original 
decree, or from the date on which the application for 
review was rejected. In delivering the judgment of the 
Court on this reference Peacock, C. J., said : — " We 
think that the words * any judgment, decree, or order* 
used in Section 20, Act XIV of 1859, must mean a judg- 
ment, decree, or order which the person in whose favour 
it is given, is at liberty to enforce by execution, and that 
it would not be less a judgment, decree, or order of the 
Court, because an application to review it, or a petition 
of appeal against it, had been preferred by the opposite 
party. If, in the case of an appeal, a new judgment of 
affirmance of the former decree should be given, then a new 
judgment would have to be executed, and the period for 
applying for execution would commence from the time 
of the new judgment of affirmance. But if the appeal 
were dismissed for default, there would be no new judg- 
ment, and the judgment of the lower Court would be the 
judgment to be enforced. The next question is, whether 
the words * unless some proceeding shall have been taken 
to enforce such judgment, decree, or order, or to keep the 
same in force within three years next preceding the ap- 
plication for such execution,' would include an opposition 
by the person in whose favour the judgment had been 
given, to an application for review, or to a petition for 
appeal. We think that a mere application for a review, 
or a petition of appeal by the person against whom the 
judgment was given, would not be an act done by the 
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person in whose favour the judgment was given for the 
purpose of keeping the same in force. It would be an 
act done by the opposite party to destroy it, and not done 
by the person in whose favour it was given to keep it in 
force. But if, upon the application for review, or the 
petition of appeal, the person in whose favour the original 
decree was given appears in person or by vakeel (whether 
voluntarily or upon service of notice) to oppose the appli- 
cation, and files a vakalutnamah, or does anything for the 
purpose of preventing the appellate Court, or the Court 
of review, from setting the judgment aside ; we think that 
within the fair interpretation of the words, such act, being 
an act of the person in whose favour the judgment has 
been given for the purpose of preventing it from being 
set aside, is an act done for the purpose of keeping the 
judgment in force. If the party is successful in prevent- 
ing the judgment from being set aside, and does, in fact, 
keep the judgment in force, and afterwards applies to ex- 
ecute it, his application is in time, if made within three 
years from the date of the last act which he did to keep 
the judgment in force, or to prevent it from being set 
aside." 

A suit brought in a Court of Small Causes was dismiss- 
ed with costs on the 16th May, 1863. Two applications 
made by the plaintiff for a new trial were successively 
rejected. A third application of the same character, having 
been referred by the Judge for the opinion of the High 
Court, was also rejected on the 16th June 1865. In Decem- 
ber, 1867, the defendant applied for execution of his decree 
for costs. The plaintiff pleaded that the application was 
out of time. But it was held that as on the various 
applications for a new trial the defendant had appeared 
to oppose, his opposition must be considered to have been 
an act for keeping the decree in force, and. consequently, 
in accordance with the decision of the Full Bench in the 
case l6wt cited, that his application for execution W6W in 
41 
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time. Nuzimooddeen v. Fran Kisto Bannerjee^ 9 W. B. 398. 
Compare Orish Chunder Bannerjee v. Bhanoo Motee Chow^ 
dhrain, 11 W. E. 329 ; Buldeo v. Guj Singh, 1 AU. 161. 

A diflFerent view as to the meaning of the Section haa 
been taken by the Madras High Court, in the case of 
Virasvamy Muduli v. Mannomany Ammal, 4 Mad. 32, 
in which after referring to the Calcutta Full Bench deci- 
sion in the case of Chunder Sikhur Bhuttacharjee, the Court 
said : — " The Section requires that ' some proceeding' shall 
have been taken within three years to enforce the decree 
or keep the same in force, and bearing in mind that an 
appeal does not of itself operate as a stay of execution, 
and that, pending an appeal, a decree-holder is at liberty 
to take any proceedings which the law allows for enforc- 
ing or keeping in force his decree, we think that his mere- 
ly resisting an application to set aside the decree cannot 
be regarded as such a proceeding. It seems to us that the 
proceeding intended by the Section is a proceeding in 
which the decree-holder is the actor, and a proceeding 
taken bond fide for the purpose of obtaining execution, or 
of preventing the eflfect of lapse of time." 

The following cases wiU illustrate some further quest- 
ions which have arisen as to the meaning of the word 
* proceeding' as used in this Section. On a reference to 
the Full Bench of the Calcutta High Court in the case 
of Begun Singh v. Bam Sahay Singh, 6 W. E. Mis. 98, it 
was held that any bond fide application made to a Court 
by a decree-holder with the view of obtaining execution 
of a decree of such Court, and any substantial act done in 
furtherance of such application, either by the decree- 
holder himself, or by the Court put in motion by him, is 
a proceeding within the meaning of the Section; the 
words bond fide being imderstood to indicate a real desire 
and intention on the part of the decree-holder to obtain 
execution of his decree. 

It has, however, been held by the Madras High Court 
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tiiat in order to keep a decree alive, it is not neoessaiy, 
under this Section, that the appKcation for execution should 
be made with the intention of enforcing the decree at that 
time, the Section itself recognizing a distinction between 
proceedings to enforce the decree and proceedings to keep 
it in force. Kondarq/u Venkata Siiblmiya v. Ramakrish- 
namma, 4 Mad. 75. It was observed in this case that 
there is nothing in the Section about bona fides, and that 
its terms seem to show that that the Legislature did not 
mean to compel a decree-holder to proceed bond fide to 
enforce his decree within three years, under the penalty 
of being altogether barred by lapse of time. 

So likewise in the case of Narada Chetfy v. Vaiyapury 
Mudali, 4 Mad. 151, it was held by the Madras High 
Court that the issuing of process of execution is clearly 
not necessary to save the bar of limitation provided un- 
der this Section ; the right to take a proceeding simply for 
the purpose of keeping the decree in force being plainly 
recognized by the Section, and given the same effect as 
process to enforce the liability under it. 

To a somewhat similar effect it has been held by the 
Agra High Court that the words of this Section which 
require that ' some proceeding' shall have been taken to 
enforce the decree or to keep the same in force, contem- 
plate that some application should be made to the Court 
by the execution-creditor, but do not necessarily require 
that proper warrants for the execution of the decree should 
issue against the property or person of the debtor ; since 
in many eases neither can be found, and in others, al- 
though the debtor might be arrested and imprisoned in 
execution at his creditor's expense, there would be no 
property forthcoming to satisfy the decree. In such cases, 
the decree-holder is not bound to ask the Court to issue^ 
process of execution. It is enough if he has taken such 
steps to set the Court in motion as are sufficient to indicate 
on his part a desire to execute the decree, and if the Court 
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has proceeded in accordance with his request, he is not 
required to prosecute to a termination the proceedings 
which he may have commenced, but may withdraw when 
it appears useless to prosecute them further. Bahadoor 
Singh ^, Kullyan Singh^ 1 Agra, f. b. 163. 

The expressions used by the Calcutta High Court in 
deciding various cases arising under this Section, might 
seem to indicate that these cases were decided with re- 
ference to the circumstance of former proceedings in 
execution having been effectual and fnwtuous on the one 
hand, or ineffectual and abortive on the other. But the 
ruling of the Full Bench in the case of Begun Singh v. 
Ram Sahay Singh, above cited, must be taken to establish 
that any honest attempt made within time by a decree- 
holder to obtain execution of his decree, is, even where 
Tmsuccessfiil, a proceeding which will keep the decree 
alive. It was observed by the Court in this case that the 
words ' some proceeding,' as employed in this Section, " in- 
clude applications for execution bond fide made under 
Section 207 of the Code of Civil Procedure, and aU acts 
done either by the Court, or by an Officer of the Court, or 
bond fide by the applicant, for enforcing the decree, or 
keeping it in force. For instance, if a decree, or order of 
Court were more than one year old, an application made 
to the Court .for execution, would be a proceeding to en- 
force the decree, although it would be necessary to issue 
a notice to the judgment-debtor, or his representative, to 
show cause why execution should not issue against him. 
So also the service of such notice, if made bond fide, so also 
the issue of process of execution, or the execution of such 
process. These would aU be proceedings, but no pro- 
ceeding would be effectual within the meaning of Section 
20, unless it were bond fide."*^ Compare, Kalikishore Bose 
V. Prossonno Chunder Roy, 10 W. R. 248. 

Those of the following cases in which it has been held 
that former proceedings in execution were insufficient to 
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keep a decree in force, can safely be accepted as preced- 
ents, only in so far as it may seem to have been the 
opinion of the Court that in these cases the former pro- 
ceedings were not taken by the decree-holder with a real 
desire and intention to obtain satisfaction of his claim. 

Where a decree-holder had within three years next 
before an application for execution of his decree, contested 
and settled by compromise an appeal by an intervenor 
against the decree, which if sustained would have had the 
effect of setting aside the decree for want of jurisdiction, 
it was held by the Calcutta High Court that this was a 
proceeding within the meaning of the Section, and saved 
the application, although made more than three years 
from the date of the decree. Jamal Beebee v. Syud Khan^ 
6 W. E. MIS. 19. 

Where a party who had obtained a decree in 1845, 
* prayed annually' for execution, but took no further steps 
to have his decree executed, it was held that his proceed- 
ings were merely colourable, and indicated no bond fide 
intention of obtaining satisfaction of his decree. Motee 
Singh v. Tabbur Singh, 8 W. R. 306 ; but see the decision 
of this case on review, 9 W. R. 443. 

A decree-holder applied for execution of his decree by 
the sale of certain property which he alleged to be the 
property of his judgment-debtor. The property having 
been claimed by a third party, the decree-holder was 
summoned by the Court to give evidence, and on his 
failure to attend, the case was struck off. The decree- 
holder, subsequently, within three years from the time 
when his former application was struck off, but more than 
three years from the date of decree, applied a second time 
for execution. The Judge dismissed the application as 
not made within time, and his order was confirmed by the 
High Court on appeal. The Court observed : — " It is clear 
that beyond filing a petition, the decree-holder did no- 
thing. We think that the presentation of a petition with- 
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out any further steps on the part of a decree-holder, is in- 
sufficient to keep alive his right to execute his decree." 
Shaikh Idoo v. Shaikh BesharooUu^ 2 W. R. mis. 10. To 
the same effect see Taranath Roy v. Rajbulluh Bhunj\ 3 
W. R. MIS. 2 ; Ranee Shnrut Soonduree Dahea v. Chiinder 
Coomar Roy, 6 W. R. mis. 37. 

The mere striking off the file an application for execu- 
tion, is not a proceeding to enforce a decree. Maharajah 
Dhcraj Mahatah Chand Bahadoor v. Deeno Moyee Dabea^ 
6 W. R. mis. 60 ; Maharajah Bheraj Mahatah Chand 
Bahadoor v. Buloram Singh, 6 W . R. mis. 63 ; Taritiee 
Churn Gangooly v. Tihick Chunder Ghose, 6 W. R. mis. 
64 ; Dooar Bharatee v. Maddun Bhukut, 8 W. R. 320. 

Whore an application for execution was disallowed, and 
an appeal by the decree-holder against the order of the 
Court was struck off the file for default, it was held that 
the appeal could not give the decree-holder a fresh point 
from which to start in reckoning limitation when he again 
sought to execute his decree. Gour Chunder Saha v. 
Gour Mohuu Ghose, 6 W. R. mis. 11. 

An order of a Court restoring an execution case to the 
file, is no guarantee of the bona fide^ of the decree-holder, 
and if it be proceeded with no further, will be no better 
protection against limitation than the petition on which it 
was passed. Rajah Siiffo Suran Ghosal v. Bhyrub Chun' 
der Bromho, 9 W. R. 565, confirmed on appeal, 11 W. R. 
80. But compare Bharotee Dabea v. Kurroona Moyee 
Dossee, 10 W. R. 229. 

Where the party applying for execution fails to de- 
posit tullabana, his neglect is evidence to be taken into 
consideration in deciding whether the application was 
merely colourable, or made with the bond fide object of 
enforcing the decree. Begun Singh v. Ram Sahay Singh, 6 
W. R. MIS. 98 ; Bharotee Dabea v. Kurroona Moyee JDossee, 
10 W. R. 229. But an application for execution may 
be bond fide, notwithstanding that batta, or tuUnbana^ has 
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not been paid. Daki v. Lakahuman Hari Pati/, 4 Bom. 
A. c. 86. 

If an interval of more than one year has elapsed be- 
tween the date of the decree and the appli(»ation to 
execute it, or if it be sought to enforce the decree agaiust 
the heir or representative of the judgment-debtor, it is 
required by Section 216, Act VIII of 1859, that a notice 
should issue to the party against whom it is eourrlit to 
execute the decree, to show cause why it sliould not be 
executed. 

The issue of such a notice with a real intontion and . 
desire on the part of tlie decree-holder to enforce execu- 
tion, is a proceeding, within the meaning of this Section, 
to keep the decree alive. Begun Siar/h v. Brnn Sahay 
Singh ^ 6 W. R. mis. 98 ; Litrkhnc Narain Chtfrlcrhutty 
V. Ram Chand Sirkar, 6 W. R. mis. (>3 ; Tnlochmi Chat" 
terjee v. Radhamonoe Bos^^ce^ 6 W. R. mis. 74 ; Shoo 
Chand Chunder v. Grant, 7 W. R. 10 ; Modhoosoodun 
Choicdhry v. Ohhoy Churn Duff, 9 W. R. 330. The ex- 
penditure of money in getting the notice served may be 
evidence of the bona fidos of the decree-holder. Mahomed 
Bakur Khan v. Sham Dey Kooer, 12 W. R. 281. But if 
the notice has not been served, and endeavour has not 
been made to serve it, that may be taken to indicate mala 
fides on the part of the decree-holder, and may enable the 
debtor to plead that no bona fide proceedings have been 
taken to enforce tlie decree. Nintarinee Dabea v. Kkto- 
kant Rural, 8 W. R, 2G8. So where a notice was re- 
turned with an endorsement that the party for whom 
it was intended did not live in the place where it had 
been served, and the decree-holder made no subsequent 
attempt to amend his mistake, it was held that such 
service was not a proper and legal proceeding to keep 
alive the decree. Fuezun Bee bee v. Mazedoonnissa Reebee, 
4 W. R. MIS. 6. Compare Sham. Chand Rysaek v. Lucas, 
6 W. R. MIS. 5 ; Oirjanund Oopadhya v. Chunder Rinode 
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Oopadhya, 5 W. E. mis. 5. Where a Court, on evidence 
that the notices in certain execution cases had not been 
properly served, found that the proceedings were not 
bond fidCy the finding was held by the High Court to be 
one of fact, which could not be disturbed on special ap- 
peal. Ahdool Azeez v. Shumsoonnma^ 11 W. R. 263. 

A decree-holder applied for execution one day before 
the expiry of the three years allowed for executing, but 
after notice had been issued and returned as served, did 
nothing further in the matter. It was held to be a just 
inference that his proceedings were not boivd fide^ i. ^., not 
really taken with the intention of obtaining the finiits of 
his decree. Oooroo Dossec v. Eanidhone Ooor, 13 W. E. 40. 

Where a judgment-debtor appears and contests the 
decree-holder's right to execute, he cannot object that 
notice was not served as required by law. Girish Chun- 
der Bannerjee v. Bhanoo Motee Chowdhrain, 11 W. E. 
329. An admission by the vakeel of a judgment-debtor 
that notice had been duly served, is biuding on the judg- 
ment-debtor. Koonwar Narain Boy v. Sreenath Hitter^ 
9 W. E. 485. 

An application having been made by a decree-holder for 
execution of his decree, notice was issued to the judgment- 
debtors on the 24th April, 1862, and they appeared on 
the 11th June following. Nothing was done after that 
date to carry out the decree, and on the 11th September, 
1862, the application was struck ofiF the file, the vakeel of 
the decree-holder having admitted that he was unable to 
proceed with the case, as he had received no instructions 
from his client. A renewed application for execution 
having been made on the 9th September, 1865, it was 
contended that the application was in time, as made 
within three years from the date when the former applica- 
tion was rejected. But it was held by the High Court 
that as there had been no adjudication when the former 
application had been struck off the file, limitation could 
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not be reckoned from that time, and as the last proceed- 
ing taken by the decree-holder could not be carried down 
later than the 11th June, 1862, that the subsequent ap- 
plication was barred. Boya Moyee Dossee v. Debtmth 
Haldar, 6 W. R. mis. 34. 

A, holding a decree against B, died. applied to be 
admitted as representative of the deceased decree-holder 
and for execution of the decree, but his petition was refused 
on the ground of his not having obtained a certificate of 
heirship under Act XXVII of 1860. Subsequently, after 
obtaining a certificate, C again applied, but his applica- 
tion being made more than three years from the date of 
the decree, was held to be barred. On appeal to the 
High Court, the order of the lower Court was confirmed, 
and it was observed that the abortive petition, presented by 
C before obtaining his certificate, was not a proceeding, 
within the meaning of the Section under notice, by which 
the decree could be kept in force. Sheo Pertap Lai v. 
I$9ur Roy J 5 W. R. mis. 23 ; Lalla Bishen Dyal Singh 
V. Ram Sunkur Tewaree, 6 "W". R. mis. 38. The authority 
of these cases may, however, be questioned. It has more 
recently been held that an application made by the heirs 
of a judgment-creditor for execution of the decree may be 
bond fide^ although they have not taken out a certificate of 
heirship under Act XXVII of 1860. Ram Churn Singh 
V. Kalichurn Singhy 11 W. R. 204. Adina Bibi v. Subub- 
unnissa Bibi, 3 Ben. ap. 142. 

But where the heirs of a judgment-creditor on applying 
for execution have been ordered by the Court to produce a 
certificate of heirship, and, on their failing to do so, the 
case has been struck off, it has been held that their appli- 
cation was not such a bond fide proceeding as would keep 
the decree alive. Lachmipat Singh v. Wahid Ali, 2 Ben. 
A. c. 194. 

The heirs of a judgment-creditor applying for execution 
of his decree, the Court made an order that execution 
42 
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should not be granted unless the petitioners produced a 
o^rtifioate of heirship. The petitioners aooordinglj ap- 
plied for a oertifloate. It was held by the Madras High 
Court) that tiie application fc»r the certificate of heirdiip 
was not a proceeding to keep alive the deoree within the 
meaning of this Section. Lakshamma v. Venkataragava 
Chariar^ 4 Mad. 89 ; Virabhadra Rau v. Mamaiyay 4 Mad« 
148. 

An application for execution of a decree should not be 
rejected for a mere irreguleuitj in form. Where the ap« 
plication is irregular, the Judge should either return it 
immediatelj to tiie applicant for ccurection, or himself 
cause the necessary correction to be made. Chowdhry 
Purladh Mohaputtur v. Chowdhry Junardun Mohapuitw\ 
6 W. B. . MIS. 15. In this case an application made 
within time, after haying been allowed to remain on the 
file for six months, was struck off by the Judge as ir-* 
regular. A second application made within ten days firom 
the rejection of the first, was held by the Judge to be 
barred. But on appeal to the High Court it was decided 
that the second application was to be considered as merely 
a correction of tiie first, and that its rejection by the 
Judge was erroneous. 

Where an application for execution has been filed witii« 
in time, but has not been disposed of within time, owing 
to the dilatoriness of the Court, the petition ought not to 
be rejected as out of time upon the ground that the peti- 
tioner was boimd to remind tiie Court of its duty by 
motion or otherwise. Bqfah SuUo Surun OJioml v. Nobm 
Chunder DoeSy 6 W. R. mis. 6 ; Kripa Moyee Dossee v* 
Poarun Chunder Roy, 11 W. R. 403. 

By Sections 284—296, Act VIII of 1859, provision is 
made for the execution of a decree out of the jurisdiction 
of the Court by which the decree was passed. Where a 
decree is referred for execution to another Court, the Court 
to which it is referred has full power to determine whether 
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the appUoation tor exeoation is in time or not. Busur 
Beehee v. Jackson^ 5 W. B. mis. 14 ; Bhugwan Chunder 
Jhttt V. Luchun Sahay 6 W. R. mis. 118 ; Joygopal CkaU 
ietyee v. Bt/kantnaih MulUck, 7 W. R. 19 ; Leak^ v. Daniel 
10 W. R F. B. 10 ; Binode Ram Sen v. Brqfendro Narain 
Roy^ 11 W. R. 269. An application to the Court which 
issued the decree to transmit a copj thereof to another 
Court for ihe purpose of execution, and an order passed 
by the first Court on that application, are prooeedings taken 
to enforce the decree within the soope of the Section un- 
der notice, and serve to keep the de<»ree alive. Lallah 
Nundo Coomar v. RamdosSj 1 Lid. Jur. n. s. 152. 

Where the Court in which a decree was obtained and 
that to which it is transmitted for execution are governed 
by different laws of limitation, the law which governs the 
Court to which the decree is transmitted will regulate its 
execution. Leake v. Daniel^ 10 W. R. f. b. 10 ; Ali Mirza 
Y. Earn Narain Sen, 11 W. R. 430. 

The issue and execution of process serve to keep a 
decree alive. An attachment of property in execution of 
a deoree operates de die in diem as process of execution 
upon the decree. Brooks v. Pattam Man Nut\fappa Naick, 
4 Mad. 316. Such an attachment, although afterwards 
withdrawn or set aside, may be an effectual proceeding 
within this Section to keep alive the decree. Prossonna 
Coomar Mookerjee v. RamUmoo Chunder y 5 W. R. bus. 43, 
An appeal from an order setting aside an attachment, may 
be a ftond^^ proceeding to keep alive a decree. Kali 
Pershad Singh v. Janokee Deo Narain, 7 W. R. 9. In 
this case, the Court observed that there was nothing in tiie 
Section to limit the proceedings therein referred to, to 
original proceedings, and that an appeal from an order 
setting aside an attachment might properiy be regarded as 
a proceeding the bond, fide object of which was to enforoe 
the decree. 

Certain property having been attached and advertised 
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for sale in execution, the decree-holder asked the Court to 
stay fiu^er proceedings for six weeks, as the debtor had 
made a part-payment, but prayed that the attachment 
might be considered as still in force. The execution case 
was thereupon removed from the file. On a subsequent 
application for execution it was held that the order strik- 
ing the case from the file, which was passed for the Court's 
convenience, did not put an end to the attachment, and 
that the attachment continued in force, notwithstanding 
there had been a year's delay on the part of the decree- 
holder in applying again for execution. Dacosta v. Kali 
Pershad Singhy 12 W. E. 260. Compare Oolam Taheya 
V. Sham Soonduree Kooeree^ 12 W. R. 142. 

A decree-holder applied for the sale of certain property 
which had been attached in the suit in which the decree 
had been obtained. The Court refused to issue process 
for the sale of the property, on the ground that certain 
claims and suits respecting it were pending. These 
having been determined, the application was renewed. 
Although more than three years had elapsed between the 
date of the order on the first application and the date of 
the renewed application, it was held by the Madras High 
Court that the second application was in time, since the 
order upon the first application operated simply as a 
temporary stay of process for the sale of the property, 
during which the proceedings to enforce execution might 
be considered to have been pending. Ragava Pishardi v. 
Ayutnanjiri Mankal Thupan^ 4 Mad. 261. 

Where an attachment had been disallowed, and the 
decree-holder had afterwards consented that the applica- 
tion for attachment should be struck off, it was held by 
the Agra High Court, on a subsequent application for 
execution being made, that limitation was to be reckoned 
from the date when the attachment was disallowed, and 
not from the later date when the decree-holder consented 
to the application for attachment being struck off, since 
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Bach consent was in fact a relinquishment, and not a pro- 
secution of efforts to enforce the decree. Tetley v. Peet 
Singh, 1 Agra, f. b. 166. 

Where a decree-holder expends money in procuring the 
attachment of his debtor's property, and in advertising it 
for sale, his proceedings will be presumed to be band fide 
till the contrary be shewn. Juttadharee Singh v. Woozeer 
Singh, 12 W. E. 357. 

A applied for execution of a decree which he had ob- 
tained against B, and property belonging to B was at- 
tached and sold in partial satisfaction of his claim. Other 
property belonging to B was likewise attached and sold at 
the instance of C, who also had obtained a decree against 
him. A applied for and obtained an order to share rate- 
ably in the proceeds of the sale effected by C, and did 
receive accordingly. But on application by C, A was 
Ordered to refund what he had received. A then applied 
for further execution of his decree. It was held that the 
efforts made by him to participate in the proceeds of C's 
execution, were proceedings taken bond fide in furtherance 
of the execution of his own decree, and kept it alive. 
Ram Soondur v. Ram Kanto, 11 W. R. 8. 

In the ordinary case of a sale in execution, it has been 
held that the latest act of the decree-holder to keep his 
decree in force is the sale itself, not the confirmation of 
the sale, that being merely a formal proceeding with 
which the decree-holder has nothing to do.* But where 
the regularity of the sale, or of the proceedings attending 
it, has been objected to, and the decree-holder has ap- 
peared to resist such objections, he will be considered to 
have been taking proceedings to keep his decree in force, 
or to enforce it. The Maharajah of Burdivan v. Luckhee" 
monee Babca, 8 W. R. 359 ; Jugtit^Mohinee Beebee v. 
Earn Chand Ghose, 9 W. R. 100. 

* It may, however, be said that act of the Court set in motion by 
the confirmation of the sale is an the decree-holder. 



Digitized by 



Google 



334 Act No. XIV op 1859. 

The mere act of taking out of Court the proceeds of 
a previous sale in execution, is not a proceeding which 
keeps the decree aKve. Chunder Kant Chuckerbutty v. 
Kishen Mohun Jush^ 6 W. R. mis. 49. But where a de- 
cree-holder, with a view to the levying of costs, applied 
for issue of notice of sale of the judgment-debtor's goods ; 
and the judgment-debtor, four days afterwards, to pre- 
vent the sale of his goods paid money into Court which 
was at once taken out by the decree-holder, the act of 
taking out the money under such circumstances would 
seem to have been held by the Calcutta High Court to be 
a proceeding keeping alive the decree. Kali Coomar Roy 
V. Jogesh Prokash Qangooly^ 8 W. R. 274. But compare 
Maharaj Dheraj Mahatah Chand Bahadoor v. Chtnga Bishen 
Chandy 10 W. R. 224 ; Maharq; Dhei^aj Maliatah Chand 
Bahadoor v. Ram Bromho Mullick, 13 W. R. 38. 

Where a decree has been obtained for possession, mesne 
profits, and costs, proceedings taken to execute it in respect 
of any one of these particulars, keep it alive in respect of 
the others. Oopendro Mohun Mostafee v. Tripp^ 5 W. R. 
MIS. 40 ; Ram Kishore Butt v. Barodakant Roy, 8 W. B. 99 ; 
Kali Coomar Roy v. Jogesh Prokash Gangooly, 8 W. R. 274. 

A holding a decree against B for a certain sum with 
interest until the date of retdization, applied for execution. 
The Court in which the application was made, withheld 
interest, on the ground that A had been dilatory in 
taking out execution. But, on appeal, it was held by 
the High Court that so long as A did not incur the loss 
of his right by limitation, he could not be deprived of 
the interest which the decree allowed him, and that it was 
for B to have paid the amount due under the decree, if he 
wished to escape the payment of furth^ interest. Modhoo^ 
Boodun Roy Chowdhny v. Bheekaree Roy Chowdhry, 5 W. R. 
MIS. 11. 

It is a question whether payments made on account of 
a decree, otherwise than through the Court, and which 
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haye not been certified to tiie Gourty oan be reoognized as 
keeping alive the decree. In the case of Kedamath Mahata 
V. Heeralall Mundul^ 4 W. R mis. 21, it was held that they 
cannot^ sinoe the words of Section 206, Act VIII of 1859, 
are imperatiye and forbid the recognition of all private pay- 
ments. This decision might seem to be in accordance with 
the plain terms of the Section referred to. But in the case of 
Bhoobunessuree Dabea v. Deenonath Sandy aly 11 W. B. 232, 
a contrary view was followed. In this case Peacock, C. J., 
said : — ^^ I am not sure that a part-payment under a decree 
may not be proved for the purpose of avoiding limitation, 
although the payment has not been made through the 
Court, cnr certified to the Court. I am disposed to think 
that tiie words * no adjustment of a decree in part or in 
whole shall be recognized by the Court,' in Section 206, 
mean that no adjustment shall be recognized in favour of 
the debtor, unless it is made through the Court, or certi- 
fied to the Court by the person in whose favour the decree 
has been made, — the meaning being, that the person in 
whose £Bivour the decree has been made, is not to be 
bound by an alleged payment out of Court, imless he has 
certified it. If the Legislature had contemplated the 
Statute of Limitation, and had intended to prevent a pay- 
ment made within the period of limitation from being 
made use of to prevent the operation of limitation, I should 
think they would in that case have required the payment 
to be certified by the defendant, who would in that case 
be afiected by it." It was accordingly held that pay- 
ments in satisfaction of a decree, made out of Court, and 
not at the time certified to the Court, might nevertheless, 
be recognized by the Court, with the effect of keeping 
aUve the decree. This ruling has been confirmed by a 
decision of the Full Bench of the Calcutta High Court in 
the case of Fukeer Chand Bose v. Muddun Mohun Ghosey 
13 W. R. P. B. 40. Compare Gnnganarain Chowdhry v. 
Phul Mahomed Sirkar^ 2 Ben. ap. 45. 
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Where a decree is a joint one in favour of several plain- 
tifis the right of one of the decree-holders to execute is 
kept alive by proceedings in execution duly taken by 
another of the joint decree-holders. Ameeroonnissa KhO' 
toon V. Joheeroonnissa Khatoony 6 W. E. mis. 69 ; Prafp- 
nath Roy Chowdhry v. Roy Preonath Ckowdhry^ 8 W. R. 
100 ; Koonwar Narain Roy v. Sreenath MitteVy 9 W. E. 
485 ; Shusliee Bhoosun Boss v. Azeezoonnissa Khatoonj 11 
W. E. 343 ; Dhumiesauree v. Oodadhur Sahay^ 11 W. E. 
421. Any arrangement made by the joint decree-holders 
among themselves as to their relative shares in the amount 
of the decree will not alter its character, and efforts made 
bond fide by one of the number to execute the decree, 
will keep alive the rights of aU. Ram Bux Chaiterjee v. 
Brojocoomar Mulltck, 1 W. E. mis. 1. But in the absenoe 
of any order in the decree awarding particular sums to 
each decree-holder, it is contrary to law to allow one of 
the decree-holders to take out execution of such portion 
only of the decree as he considers due to himself. For al- 
though Section 207, Act VIII of 1859,* allows execution 
to be taken out by one or more of several decree-holders, 
if the Court see sufficient cause for allowing them to do 
so, such execution must be of the whole decree, the Court 
at the time of granting such permission making such or- 
der as is necessary for the protection of the rights of the 
other decree-holders. Maharanee Indurjeet Koonwar v. 
Mazum AU Khany 6 "W. E. mis. 76 ; Ram Bux Chidtangee 
V. Judoonath Roy, 7 W. E. 535 ; Poorno Chiinder Mookerjee 
V. Saroda Chum Roy, 11 W. E. 241 ; Huro Sunkur San- 
dyalY. Taruck Chunder Bhuttacharjee, 11 "W". E. 488. 

In executing a decree obtained against several defend- 
ants, the creditor is at liberty to proceed against all or any 

* Where a joint decree for dam- VIII of 1869, by the survivors for 

X» haa been obtained by several the benefit of all parties interested 

intiffs and some of these after- in it. Teja Singh v. Bajnaratfan 

wards die, execution may be ob- Singh, 1 Ben. A, c. 62. 
tained, under Section 207 of Act 
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of his debtors as he may ohoose. Sahvb Ram v. Sreenath 
Ghose, 12 W. E. 305. 

A joint decree given against several defendants, is kept 
alive as against the rest by proceedings duly taken in 
execution against one or more out of the number. Unnoda 
Dossee v. Stephenson, 6 W. R. mis. 18 ; Pogose v. Ahdool 
Gunnee, 12 W. R. 436. 

Where one of two defendants appeals against a joint 
and several decree, and the appoal imperils the whole 
decree, it has been lield that the time for execution as 
against both defendants, should be computed from the 
date of the decision on appeal. Ghedoo Lall v. Nund 
Coomar Lall, 6 W. R. mis. 60. 

A having obtained a decree for costs against B, 0, D, 
and E, took out execution against all of them, and re- 
covered a portion of the judgment-debt from B and C, 
whom he then released from any further payment under 
the decree. Within three years from the date of these 
proceedings, but more than three years from the date of 
his decree, A applied for execution against the property 
of D and E, for the amount still due by them under the 
decree. The Court in which the application was made, 
being of opinion that A, by releasing B and C, had 
altered the decree from a joint decree against all the debl>- 
ors, into a several decree against each particular debtor, 
refused execution on the ground that it was barred by 
limitation under this Section. On appeal, this decision 
was reversed by the Calcutta High Court. The Court 
observed : — " The decree is for costs. The petitioner has 
recovered from one set of judgment-debtors the amount 
of costs calculated according to their share in the estate 
which was the subject of suit. He now goes on within 
three years to recover the amount still due from the other 
sharers. We think he is entitled to carry on the execu- 
tion. Limitation does not bar him. He has taken pro- 
ceedings to enforce the decree within three years of his 
43 
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proeent application. The decree is not several, and has 
not become several. The petitioner, acting very fairly, exe- 
cutes his decree against each debtor for the amount which 
is equitably due from him. There might be circum- 
stances under which the execution of a decree against one 
debtor might not be sufficient to keep it alive against 
other debtors. But no such circumstances are to be found 
in this case." Shaikh Buneead Ali v. Juggesaur Singh, 6 
W. E. MIS. 25. 

Wliere a sharer in a joint estate sued his co-sharers A, 
B and C for money paid on their behalf on account of 
Government Revenue, and obtained a decree in which 
the amounts, for which the several co-sharers were liable 
with costs in proportion, were separately awarded, and 
duly took out execution against A and B, and subsequent- 
ly applied for execution against C, it was held by the 
Iligh Court that the decree against C was kept alive by 
the proceedings in execution taken against A and B. 
Mohesh Ghunder Chotvdhry v. Mohan Lall Sirkar, 8 W. K. 
80. But a contrary view would seem to have been follow- 
ed by the Court in the case of Khema Dabca v. Komoia 
Kant Bukshee, 10 W. R. 10. 

In the year 1845, B and C, against whom A had ob- 
tained a decree, entered into an arrangement with A, in 
which they engaged to pay their debt by instalments in 
the course of four years. D became surety for B and C, 
under a bond, in which he agreed that upon their failure 
to pay the debt or any instalment thereof, he should be- 
come liable, and execution might at once be taken out 
against him. A took no steps as against D, until the 
year 1856, when he applied for execution against him. 
D, thereupon, filed a petition alleging that he could not 
be proceeded against summarily, which petition was re- 
jected, but no steps were then taken to enforce execution 
against him. A similar application was again made by 
A in 1858, but on tliis occasion also, execution was not 
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enforced. From 1858, to the end of 1865, A, from time 
to time, brought property of the debtors B and C to sale. 
Having at last exhausted their means, he sought in the 
beginning of 1866, to realize the balance of his debt from 
D, alleging that D was, by his own act, jointly liable 
with B and C, and that as he, A, had kept his de- 
cree alive against B andC, he was entitled to proceed 
against D. The Court, in which the application for exe- 
cution was made, corisideriug D to be in the same posi- 
tion as B and C, for whose debt he had made himself 
liable, allowed execution to issue. But on appeal to the 
High Court, the view taken by the lower Court was held 
to be erroneous. The Court observed that D as surety, 
was not jointly and severally liable with B and C, the 
judgment-debtors, for the payment of the debt, but was 
only liable on their failure to pay it. His liability com- 
menced from the time when the debtors failed to pay ac- 
cording to the terms of their kisfibnmiee. The ciroimi- 
stance of D having acquiesced in, and not app^^aled from 
the order of 1856, declaring him to be liable to be pro- 
ceeded against in execution, might prevent him from again 
pleading non-liability, but that circumstance did not put 
him on the same footing as the original debtors. Proceed- 
ings against one or other of the joint debtors which would 
keep the decree alive as against thorn, would not affect 
him. His was a separate responsibility, and admitting, 
what seems very doubtful, that he could be proceeded 
against in execution of the original decree, .execution 
should have been taken out against him from the date 
when his liability commenced, and the decree should have 
been kept alive as against him by proceedings irrespective 
of those taken against the original judgment-debtors. As 
no proceedings had been taken against D, since 1858, the 
Court was of opinion that the application was out of time. 
Hurkoo Singh v. Baboo Ram Kisken, 6 W. R. mis. 44. 
The proceedings intended by this Section, are not to be 
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exclusively understood as proceedings taken directly to 
obtain execution. The holder of a decree passed in the 
year 1858, having applied for execution in 1864, the 
judgment-debtor pleaded limitation. It appeared that the 
decree-holder had sought to execute his decree in the year 
1859, and had attaclied property to which a claim 
was raised by a third party, on whose application it was 
released. The decree-holder had thereupon brought an 
action to set aside the order of release, and to render the 
property liable to sale in satisfaction of his decree, and was 
successful. He then sought to execute his original decree 
by the sale of the property which had been the subject of 
litigation. It was held that as that litigation had been 
undertaken in furtherance of the original decree, the decree 
was ftdly kept alive thereby, and, consequently, that the 
decree-holder was not barred by limitation. It was ob- 
served that " although the words of the law speak of a 
* proceeding,' and the second suit was not a proceeding 
within the exact meaning of the word as used in Sections 
20 and 21 of Act XIV of 1859, yet as the subsequent 
litigation was necessary to enable the decree-holder to carry 
out his decree, it was sufficient to keep the decree alive." 
Hajkishen v. Shuree/oonnissa, 4 W. R. mis. 24 ; Kaaliee 
PershadRoy v. Shib Chunder Deb, 2 W. R. mis. 3. The 
decree-holder's resistance to legal proceedings instituted 
by a third party, the effect of which is to interfere with 
the execution of the decree, will count as a proceeding, 
just as effectually as proceedings actually initiated by the 
decree-holder himself. Kalikishore Bose v. Pios^onno 
Chunder Roy^ 10 W. R. 248. But compare Mookoond 
Fershad Roy Y. Frossonno Chunder Roy, 11 W. R. 210, 
in which a litigation with a third party was held not to be 
a proceeding. See, also, Mohamoya Dabea Chowdhrain v. 
Narain Acharjee Chowdhry^ 10 W. R. 240. 

A suit by a decree-holder to set aside orders passed 
under Section 246, Act VIII of 1859, and to declare his 
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right to sell a certain estate as the property of his judg- 
ment-debtor in execution of his decree, is a suit in fur- 
therance of the decree, and is a proceeding, witliin the 
meaning of the Section under notice, to enforce such de- 
cree. Brojessuree Chowdhrain v. Ramcoamar Ghoirdhnjy 6 
TV. R. MIS. 15. In this case the Court observed : — " The 
law requires in general terms that some proceeding shall 
be taken to keep the decree in force. It does not say 
that such proceeding must be taken in the Execution De- 
partment. If proceedings have been carried out in that 
department as far as the law allows, and then take the 
shape of a regular suit to contest the orders passed in the 
Execution Department, that suit is also a proceeding 
keeping the decree in force.'' Compare KcfUchnrn Roy 
Chowdhry v. Qyan Chunder Roy Chowdhry^ 7 "VV. R. 48. 

Even although a suit by a decree-holder for the purpose 
of having certain property made liable under his decree, 
prove unsuccessful, it may be considered a proceeding to 
keep the decree in force. Jugohundhoo Rose v. Ij^han 
Chumler Rose, 8 W. R. 98 ; Recbee Nufcezun v. Akbar 
Gazecy 8 "W. R. 99. But a litigation which was wholly 
unnecessary, and which could not, even if successful, 
have removed any obstacle to the execution of the de- 
cree, cannot be considered to be a proceeding to enforce 
a decree within the meaning of this Section. Rajah 
Rooknee Rullub Bahadoor v. Junardhun Ross Mitter^ 6 W. 
R. MIS. 48. 

In the case of Fnzeelnfoonnissa v. Ghufter Dharce Singh, 
6 W. R. MIS. 43, it was hold that an attempt at settle- 
ment of accounts in Court, might be sufficient to keep 
alive a decree. 

It has been remarked that this Section, if interpreted 
literally, would prevent execution of any decree ; since 
even if execution were applied for immediately after the 
decree was passed, it might bo refused on the ground that 
no proceeding had been taken to enforce the decree within 
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three years next preceding the application. The meaning' 
of the Section, however, clearly is, that after the expiration 
of three years from the date of a decree, process of execu- 
tion shall not issue, unless some proceeding to enforce 
it, or to keep it in force, has been taken within three 
years from the date of the application. Begun Singh v. 
Ram Sahny Singh^ 6 W". E. mis. 98. Three years fi^m 
the date of a decree are therefore to be allowed for its 
execution. Should that period run out, without any pro- 
ceeding being taken to enforce it, or keep it in force, 
execution will be barred. If such proceedings have been 
taken, la new period of three years from their date, will be 
allowed for obtaining execution. Kangaleechurn Gkosal 
V. Bonomalee Mullick, 7 W. R. 615. 

Where on a former application for execution, an order 
has been made for issue of process, limitation runs, not 
from the date of the application, but from the date of the 
order passed thereon. Ramaniija Aiyangar v. VenJcata 
Chavry, 4 Mad. 260. 

It has been held that ' the three years next preceding 
the application for execution,' are to be computed exclud- 
ing the day on which the application is made. So 
where the date of a decree was the 9th July 1864, an 
application for execution made on the 9th July 1867, was 
considered to be in time. Brojo Beharee Sahay v. Keical 
Bam, 10 "W. R. 5 ; Virasamy Mudali v. Manommany 
Ammal, 4 Mad. 32. Compare Mancharam Kallianda^ v. 
Ratilal Lalshankar, 6 Bom. a. c. 39. 

Where the execution of a decree has become absolut.Jy 
barred by limitation, no subsequent proceedings, whether 
permitted by the inadvertence of the Court, or by the 
silence of the judgment-debtor, can revive the riglit to 
execute. Boroda Dahca v. Sreeram Choirdhry^ 5 W. R. 
MIS. 20 ; Kuol Chunder Chuckcrhaiiy v. Kamul Chander 
Roy, 6 W. R. MIS. 17 ; Bhugwan Chander Datt v. Luch- 
man Sahay, 6 W. R. mis. 118; Khajah Abdool Gunnee v. 
Ramdhun Roy, 9 W. R. 390. 
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Some doubt having arisen as to the oorrectness of the 
decisions in these cases, the point was referred for the 
opinion of a Full Bench in the case of Maharaj DIiei*aj 
Mahatab Chand Bahadoor v. Bissessur Mullick, 10 W. R. 
F. B. 8, in which the facts were as follows : — ^A decree had 
been obtained on the 3l8t August, 1859. On the 20th 
August, 1861, the judgment-creditor applied for execution 
and served a notice on his judgment-debtor. A second 
application for execution was made on the 13th September, 
18(k>, when a similar notice was again served. Subse- 
quently in August, 1806, application was made to arrest 
the person of the judgment-debtor. A final application 
for execution having been made in the beginning of 1867, 
the judgment-debtor objected that as execution was barred 
under the provisions of this Section when the application 
for execution was made on the 13th September, 1865, the 
decree could not be revived by any proceedings then, or 
subsequently, taken. On the other hand, it was contended 
for the decree-holder that by the terms of the Section 
construed literally, the Court has only to ascertain whe- 
ther any real and eflfectual proceeding has been taken to 
keep the decree in force within the three years next preced- 
ing the application for execution, and that when such is 
found to have been the case, the application is not barred 
by reason that at some previous time the decree may 
have been dead. In giving judgment in this case Peacock, 
C. J., said : — " It appears to me that the application made 
on the 13th September, 1865, was not a proceeding within 
the meaning of Section 20. By the word * proceeding' 
in that Section, I understand the Legislature to have 
intended a proceeding not barred by limitation, and imder 
which process of execution might have been lawfully issued 
if the application had been opposed. If this were not so, a 
person after a decree was barred, might meike an aj)plication 
to enforce its execution. Such api)lication for execution 
ought, under Section 20, to be refused. But ii* the argument 
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in the present case is correct, the applicant might in such 
cases make a fresh application, and in support of it, avail 
himself of the one which had just heen refused, as an ap- 
plication wliich had been made bond fide within three years. 
If the application of the 13th September, 1865, was not a 
proceeding within the meaning of the Section at the time 
when it was made, it could not subsequently become so, 
merely because the judgment-debtor did not come in and 
oppose it. The non-opposition by the judgment-debtor 
clearly was not a proceeding, nor was the issue 6f process 
by the Court in a case in which that process ought to 
have been refused, a proceeding within the meaning 
of the Act. Under these circumstances, it appears that 
the application which was last made was barred by limit- 
ation." Compare Oour Monee Dabea v. Tiliick Chunder 
GoohOy 6 W. R. MIS. 91 ; Radhoo Chowdhrain v. Sect Lall 
Roy^ 11 W. R. 209 ; Oholam Ashgar v. Lakhimani Debi^ 2 
Ben. AP. 24 ; Soocliee Sikhur Modkerjee v, Bhooputtee Loll 
Teicarco, 12 W. R. 255. 

With reference to the decision of the Full Bench 
above cited, it may be remarked, that one of the Judges, 
while concurring with the ruling of the Court upon the 
case under consideration, expressed a doubt, whether, when 
former proceedings have actually been taken in execution, 
of which the judgment-debtor has had notice, and to which 
he has submitted without objection, neither opposing them, 
nor appealing against them, nor otherwise seeking to set 
them aside, it would be competent for him, or for the Court, 
on a subsequent application for execution being made, to 
question the regularity or sufficiency of these proceedings. 
Compare Gour Mouce Dabea^ v. Nil Madhub GoohOj 5 W. 
R. MIS. 3 ; Shib Fen/iad Thakoor v. Aimerun Beebee^ 8 
W. R. 199. 

Tinder the former practice, as has already been noticed, 
the period of limitation in cases of execution was extended 
for any reason which seemed good and siifficient to the 
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CJourt in which the application for execution was made. 
The only circumstance which is recognised by the terms 
of the present Section as a ground for extending the period 
of limitation in cases of execution, is the fact of some pro- 
ceeding having been taken to enforce, or keep in force the 
judgment, decree, or order which it is sought to execute, 
within three years next preceding the application for exe- 
cution. A question has, however, arisen whether the terms 
of this Section may not be modified by applying to them 
the provisions of those previous Sections of the Act which 
allow of an extension of time in certain cases. 

In several decisions the provisions of Section 4 of the 
Act would seem to have had effect given them for this pur- 
pose. A decree having originally been pcwsed in 1840, ex- 
ecution thereon was from time to time taken out. In thd 
year 1863, the judgment-debtor's property being then 
under attachment, she filed a petition in which she admitted 
the debt, and prayed that as she had come to an arrange- 
ment with her creditor, the attachment on her property 
might be removed. The decree-holder's consent to this ar- 
rangement was endorsed on the back of the petition, and 
the attached property was accordingly released. On a 
renewed application for execution in 1864, the judgment- 
debtor pleaded that as the proceedings taken in execution 
in 1863, were barred by limitation, any subsequent attempt 
to execute was out of time ; and that the admission of the 
debt did not bring the case within time under the provis- 
ions of Section 20, which, unlike Section 19 of the Act, 
makes no reference to admissions as giving a decree-holder 
a fresh starting-point from which to reckon limitation. 
But the Court to which the application was made, allowed 
execution to issue ; and this order was on appeal confirmed 
by the High Court in the following judgment : — " We 
may concede that Section 19 has nothing to do with this 
suit, and that the wording of Section 20, might, under 
ordinary circumstances, bear the meaning attached to it 
44 
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by the judgment-debtor. But in this case, the debt was 
admitted after execution had been taken out in 1863. No 
objection was then made that the proceedings were barred 
by limitation ; and whatever laches there may have been 
then on the part of the decree-holder, were condoned by 
the act of the debtor in admitting the daim, and begging 
for time wherein to pay. This gives, we consider, a &esh 
starting-point from which execution should be dated ; and 
as the present execution was taken out in 1864, there can 
be no question that it was fully within time." Saroda 
Peraad Roy v. Digumhuree DabeOy 3 W. R. mis. 27. 

A decree having been passed on the 4th December, 1856, 
execution was applied for on the 1st June, 1864, when 
notice was given to the judgment-debtor who by a peti- 
tion, dated the 21st July, 1864, admitted a part of the 
decree-holder's daim, and agreed to pay the amount 
which he admitted. The Court held that by so doing, the 
judgment-debtor had condoned the laches of the decree- 
holder, to whom a fresh starting-point for reckoning 
limitation was given by his debtor's admission, and, con- 
sequently, that execution might issue. Shudasheo Singh 
V. Liiehniee Naraitiy 5 "W. R. mis. 12. 

Where, upon a petition for the revival of execution, a 
judgment-debtor's property was attached for sale, and the 
debtor being arrested in execution of the decree, filed a 
petition, admitting his liability, and asking to be released 
on the groimd that his debt might be realized frt>m the 
sale of the attached property, it was held on the authority 
of the case last cited, that the debtor had debarred himself 
from pleading that the petition for revival of execution 
was filed more than three years after the last effectual 
step taken to keep the decree alive. The Court observed 
that such an admission by the debtor, and such a con- 
donement by him of the laches of the decree-holder, if 
such there were, prevented the question of limitation from 
being taken up in the case. Kashee Kant Bhuttacharjee 
V. Pro88onno Coomar Roy Chowdhryy 5 W. R. mis. 31. 



Digitized by 



Google 



Section 20. 347 

A party admitting his liability for the judgment-debt 
of an ancestor, settled in Court a suit brought against 
him by the decree-holder for the recovery of the debt? 
by entering into a written compromise in which he en- 
gaged to pay the amount by instalments. The decree- 
holder applied for execution within three years fifom the 
date of the compromise. It was held that the law of 
limitation could not be applied to prevent execution on 
the ground that previous to the compromise the decree- 
holder was in laches. Okhil Chunder Surkhel v. Bromho 
Mayee Dabea. 4 W. E. mis. 10. See also Ramnarain Dey 
Sircar v. Chunder Kant Mitter, 8 W. R. 63. 

If the cases above cited were to be relied upon, they 
would seem to show that a written admission of his debt 
made by the judgment-debtor, even after the time when 
proceedings in execution have become barred by limita- 
tion, will aflford a fresh starting-point, from which a new 
period within which execution may be applied for, may be 
computed. 

But in the case of Soochee Seekhur Mookerjee v. Bhoo^ 
putty Lall Teicarreey 12 W. E. 255, it was observed that 
the decisions in the cases of Saroda Pershad Boy and 
Shudasheo Singhy are no longer binding, having been 
substantially over-ruled by the decision of the Full Bench 
in the case of Maharq; Dheraj Mahatab Chand Bahadoor v. 
Bissesaur Mullkkj 10 W. R. f. b. 8, by which it was 
determined that a decree once barred, is always barred. 

In the case of Luchmun Bhukut v. Luchmun Koonwar^ 
7 W. K. 79, it was held that incidental mention made by 
a judgment-debtor in a petition presented by him during 
the pendency of proceedings in execution at the instance of 
one decree-holder, of his indebtedness to another decree- 
holder, was not an admission which would avail the latter 
when he applied for execution of his decree. In this case 
the Court broadly said : — " We have no doubt that Sec- 
tion 4, Act Xiy of 1859 is not applicable to the execu- 



Digitized by 



Google 



848 Act No. XIV or 1859. 

tion of decrees, and the Judge is wrong in applying it to 
this case." 

A relative professing to act as guardian of certain minors, 
instituted a suit in their behalf, and obtained a decree, but 
subsequently, in fraud of the minors, sold their decree to a 
third party who was merely a benamee for the defendant 
in the suit. No execution was taken out on the decree. 
The minors when they came of age, sued to have the sale 
of their decree declared fraudulent and void, and to have 
their names substituted on the record for the name of the 
benamee purchaser, and prayed that they might be allowed 
to take out execution of the said decree. In dealing with 
this claim, the Court observed : — " It is said that the suit 
is barred by limitation. Possibly, if the plaintiflfe were to 
apply for the execution of the old decree, some objection 
might be raised under Section 20, Act XIV of 1859, on 
the ground that more than three years have elapsed since 
any proceeding, &c., has been taken on that decree. But 
considering the fraudulent nature of the whole of this 
transaction, and reading Section 20, along with Sections 
9, 10, 11 and 12 of Act XIV of 1859, we have no doubt 
that execution might properly issue, even although more 
theui three years have elapsed." Meer Mahomed Mozuffur 
Hossein Ghotcdhry v. Mouhie Abdool AH, 5 W. R. 173. 

In the case of Anundo Koonwar v. Thakoor Panday, 4 
W. -R. MIS. 21, the Court intimated an opinion that the 
provisions of Section 11 of the Act, which allow the 
time during which a plaintiff has been under a legal dis- 
ability to be deducted in computing limitation against 
him, although intended primarily to apply to suits, are 
also referable to applications for execution of decrees. 
But in the case of Rotty Rumun Oopadhya v. Binode Chun- 
der Oopadhya, 5 "W. R. mis. 10, in which the decree- 
holder urged that his application for execution was in 
time, as made within the prescribed period after at- 
taining majority, the Court refused the application, ob- 
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Berving : — " We know of no law or rule of practice which 
stays the law of limitation in cases of execution, pending 
the period a decree-holder may be under a legal disability. 
Section 11, Act XTV of 1859, relied on by the decree- 
holder, applies to suits and not to processes in execution 
of a decree." 

The point was again negatively decided in the case of 
Rafiee Shurut Soonduree Dahea v. Chunder Coomar Roy^ 6 
W. R. MIS. 37, the Court being of opinion that the word 
* limitation' as used in Act XTV of 1859, is used with 
reference only to the periods within which siiUh can be 
instituted, and not with reference to the periods witliin 
which execution can be had ; and that the period prescrib- 
ed by the Act with regard to the execution of doorees is 
absolute, and not subject to exception and extension on 
aeeoimt of minority or other legal disability. To the 
same effect, see also Tarucknath Mookerjee v. Poorno 
Chunder Chatterjec, 8 W. R. 137. 

In the case of Darsiah Chinniah Chenchu v. Oodain 
Chetty Veeriahy 4 Mad. Jur., 101, it was held by the Madras 
High Court that the provisions of Section 13 of the Act, 
interrupting limitation during the time a defendant has 
been absent out of the British territories in India, cannot be 
applied to the execution of decrees. The Court said : — " The 
Section applies only to cases in which a summons to appear 
and answer in the suit has not been served, and in which it 
appears that legal service of such a summons could not 
have been effected during the period of the defendant's 
absence. Consequently it can only apply to the comput- 
ation of the period made applicable to the institution of 
suits." 

In the case of Oossain Doss Dey v. Khetiemath Dey^ 
4 W. R. MIS. 18, it was held by a Division Bench of the 
Calcutta High Court, that the time during which a decree- 
holder had been endeavouring to obtain satisfaction of his 
decree by proceedings in execution taken in a wrong 
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Court, could not, by applying the provisions of Section 
14 of the Act, be deducted in computing the three years 
allowed for execution by the Section under notioe. 
The Court observed : — " Sections 1 to 18 of the Act 
relate distinctly to the time within which suits are to be 
instituted, and Section 14 provides that where a party 
has in good faith and with due diligence, been engaged in 
prosecuting a suit in a Court not having jurisdiction, the 
time diu-ing which the suit was pending in such Court 
shall not be counted against him. But this Section does 
not apply to cases of execution. With the decree, the 
right of the decree-holder is established, and he has only 
to carry out his decree under the 19th and following Sec- 
tions of the law, as one or other of them may be applio- 
able to the case ; and we do not think that a party 
can be said to be acting in good faith, when he ap- 
plies for the execution of a decree to a wrong Court, 
for it is a fundamental rule that unless otherwise order- 
ed by competent authority, execution of a decree must 
be taken out in the Court which passed the decree." 
Similarly in the case of Joogulkishen Ram v. Sheo Narain^ 
7 W. R. 327, it was held that the words of Section 14, 
*shaLl have been engaged in prosecuting a suit,' show 
that the Section relates to suits only, and that summary 
applications or proceedings in execution cannot properly 
be termed suits in the sense of the law. 

But the authority of the last two decisions, and of the 
other cases above cited in which a distinction is drawn be- 
tween suits and cases in execution, is shaken by the ruling 
of a Pull Bench of the Calcutta High Court in the case of 
Shooradhonee Dabea v. Huro Chunder Roy Chowdhry, 9 
W. R. 402. In this case the facts were the following. 
A obtained a decree against B for possession of certain 
lands. This decree having been reversed on appeal by 
the late Sudder Court, B applied to the Principal Sudder 
Ameen for restoration of the lands and for mesne profits. 
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The Principal Sudder Ameen restored her to the lands, 
and directed that the mesne profits should be ascertained 
and paid to her. This last order was reversed by a 
Diyision Bench of the High Court on the ground that the 
lower Court had no jurisdiction to give mesne profits when 
the decree of the Sudder Court had not awarded them. 
The High Court at the same time expressed an opinion that 
B should either have applied to the Sudder Court for an 
amendment of its decree, or have brought a separate suit. 
On this suggestion, B sued to recover mesne profits. 
A pleaded that the claim was barred, but B contended that 
the time during which the former proceedings in execu- 
tion were pending, should be deducted. The case coming 
before a Division Bench of the High Court on appeal, and 
the Judges not agreeing with the views expressed in the 
case of Ooasain Doss Dey^ a reference was made to the 
Full Bench. It was held by a majority of the Court that 
in the execution proceedings which B had taken in the 
former suit to obtain mesne profits, she was ^ prosecuting 
a suit, upon the same cause of action, against the same 
defendant,' within the meaning of Section 14 of the Act. 
On this point Peacock, C. J., said : — " The word * suit' 
does not necessarily mean an * action,' nor do the words 
' cause of action' and ' defendant' necessarily mean ^ cause 
upon which an action has been brought,' or ' a person a- 
gainst whom an action has been brought,' in the ordinary 
restricted sense of the words. Any proceeding in a Court 
of Justice to enforce a demand is a suit ; the person who 
applies to the Court is a suitor for relief ; the person who 
defends himself against the enforcement of the relief 
sought is a defendant ; and the daim, if recoverable, is a 
cause of action. The Legislature has clearly shewn what 
it understood by the word * suit,' for the Act which pro- 
vides a period of limitation in the case of proceedings by 
process of execution to enforce judgments and decrees, as 
well as x>^riods for the limitation of actions or suits in the 
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ordinary acceptation of the words, is described merely as 
an * Act to provide for the Limitation of Suits/ and it 
recites that * it is expedient to amend the law relating to 
the limitation of suits.' "We ought not to fritter away 
the law by construing words according to a merely tech- 
nical sense, instead of giving them a broad meaning, so as 
to embrace all cases intended by the Legislature to be 
provided for." It was, however, held by a majority of 
the Court that the order of the Principal Sudder Ameen 
had not in fact been reversed on the ground of * want of 
jurisdiction or other cause' within the meaning of Section 
14 of the Act, and consequently that the plaintiff was 
not entitled to any deduction in computing limita- 
tion. 

A sold to a decree which he had obtained against B. 
On C applying for execution, D contested his right, alleg- 
ing that he, D, had obtained a decree against the assets 
of A. The Court in which C's application was made, 
did not at once dispose of the case, but allowed it to re- 
main on the file for a period of nine months, when C, af- 
ter obtaining an order permitting him to execute, suffered 
the case to be struck off. On a subsequent application by 
C for execution, it was held that the dispute between 
the purchaser of the decree, and D a third party, and the 
proceedings connected therewith, could not be taken to be 
proceedings for enforcing the decree within the meaning 
of this Section ; and that in calculating the time allowed by 
the Section, the period during which C's former applica- 
tion for execution had been pending could not be deducted. 
The Court observed : — " It is clear that no deduction of 
any kind can be made except under the provisions of Sec- 
tion 14, Act XIV of 1859 ; and it is also clear that that 
Section does not apply in any way to the circumstances of 
the present case." Mohamoya Dabea Chowdhrain v. Na^ 
rain Acharjce Chowdhry^ 10 W. R. 240» But see the cases 
cited, ant€y in pp. 340-341. 
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Some unoertainty has arisen as to the manner in whioh 
this Section should be applied in cases where by the terms 
of the decree its operation is suspended, or an order is 
made for payment by instalments. 

In accordance with an arrangement between the parties 
to a suit, a judgment was recorded for the plaintiff with a 
direction that the amount decreed should be paid into 
Court on or before a certain day named. Application for 
execution was made more than three years after the date 
of the decree, but within three years from the time fixed 
for payment by the terms of the decree. The Court in 
which the application for execution was made was of opin- 
ion that it was barred under this Section. But, on a 
reference io the Madras High Court it was held to be in 
time. The Court said : — " We are of opinion that Sec- 
tion 20 of the Limitation Act is not applicable to a de- 
cree imtil the liability under it has become enforceable by 
process of execution. The omission to take some proceed- 
ings, within three years, to enforce the decree, or to keep 
alive its force, constitutes the bar ; and that necessarily 
implies that a liability under the decree was capable of 
being enforced by execution within that period." Gopala 
Setty V. Damodara Setft/, 4 Mad. 173. 

In the case of Bam Lali v. Ulhtf AH TOian, 1 Agra, f. b. 
83, a reference was made to the Ftdl Bencli of the Agra 
High Court, as to whether a decree dischargeable by 
instalments extending over a period of more than three 
years, but which had not been enforced within that time, 
could be executed for an instalment falling due after that 
time within three years from the date when it became 
due ; or whether execution was not barred in respect of 
such instalment by reason of no step having been taken 
within three years to enforce the decree. It was held by 
the Court that under such circumstances the enforcement 
of the decree was not barred, but that the instalments 
which became due after three years from the date of the 
45 
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decree might be lawfully levied in execution, if such exe- 
cution were applied for within three years from the time 
when they became payable in terms of the decree. It wa& 
observed that the provision of the Section under notice, 
that some proceeding to execute the decree within three 
years from its date is necessary to keep it alive, supposes 
a present right to execute the decree at the date when the 
judgment was pronounced. In such a case that right 
must be actively exercised within three years from the 
date of the decree, or the power of enforcing it is lost. 
But in the case of an instalment made payable by the 
terms of the decree at a future date, there is, of course, no 
present right to realize the instalment at the date of the 
judgment. It is only when the instalment falls due that 
the present right to enforce it accrues ; and an application 
to enforce payment of such an instalment is within time, 
if made before the lapse of three years from the date fixed 
for payment by the terms of the decree, the omission to 
realize all previous instalments due from and after the 
date of the decree notwithstanding. 

Similarly, it has been held by the Bombay High Court 
that when a decree awards payment to be made by instal- 
ments at particular specified dates, the date when each 
instalment becomes due is to be deemed the date of the 
decree in respect of that instalment for the purpose of 
calculating the time within which execution may be issued 
to enforce payment of it. Panamchand v. Bhivrq;\ 6 Bom. 
A. c. 38 ; JJtamram Manikram v. Girdharlal Motiramy 6 
Bom. A. c. 45. 

A decree was passed in which it was ordered that the 
amoimt decreed should be paid by instalments. Nearly 
six years from the date of the decree, application was 
made by the judgment-creditor for execution in respect of 
certain instalments which he alleged to be still unpaid, 
giving credit, at the same time, for certain other instal- 
ments which he admitted having received out of Court. 
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The judgment-debtor denied haying made any payments 
out of Court, and contended that even if he had made 
such payments, they would, in aooordance with the decis- 
ion in Kedamath Mahata^ cited, antey p. 385, have had no 
effect to keep the decree alive, and that consequently the ap- 
plication was barred. The Court was, however, of opinion 
that payments so made would suffice to keep alive the 
decree ; and further, that if it should appear that the 
plaintiff was seeking to enforce pajment of instalments 
which had become due within the three years next preced- 
ing his application for execution, it would not be necessary 
for him to prove the payment of previous instalments. 
Bhoobunessuree Dabea v. Dinonath Sandy aly 11 W. R. 232. 
A decree was passed directing payment of a debt by 
thirteen yearly instedments, under the condition tnat on 
failure to pay any one instalment, execution might issue for 
the whol^ sum then due. For several years no payments 
were made, but no proceedings in execution were taken by 
the decree-holder until the whole of the instalments had 
separately become due. Application for execution being 
then made by the decree-holder, it was held by a Division 
Bench of the Calcutta High Court that as no proceeding 
had been taken to execute the decree within three years 
from the date when payment of the instalments had been 
discontinued, execution was barred, even in respect of 
instalments falling due within the three years next preced- 
ing the application. Oour Motiee Dabea v. Tiluck Ghunder 
OooJwy 6 W. R. MIS. 92. In this case it would seem to 
have been the opinion of the Court that even if there had 
been no condition in the decree that execution might issue 
for the whole sum on failure to pay any one instalment, 
the later instalments could not have been realized unless 
the decree had been kept alive by proceedings taken 
within time to enforce payment of the earlier instalments 
as they became due. But this opinion is opposed to the 
rulings above cited. 
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Where no order for payment by instalments has been 
made in the decree itself, it sometimes happens that an 
arrangement is afterwards entered into between the partiee 
for the liquidation of the judgment-debt by instalments. 
This arrangement may take the form of a bond, containing 
a condition that on failure to pay any instalment the entire 
sum then due under the decree may be realized at once 
by execution. 

It does not appear that any provision has been made by 
the Legislature for carrying out such arrangements,* but 
they have been constantly favoured by the Courts, which 
in nimierous cases have, on consent of parties,! passed 
orders that the instalment bond expressing the agreement 
between them, should be filed with the record of the case, 
and the decree executed in accordance with its terms. 

Where an arrangement of the character indicated has 
been come to between the parties, and has been recognized 
by the Court, and incorporated with the original decree, 
it has repeatedly been held that execution should be 
allowed to issue as provided for in such arrangement, 
that limitation should be reckoned from the times therein 
fixed, and that there is no necessity to refer the decree- 
holder to a fresh suit. Janohee v. Sreenath Roy Chowdhry^ 
6 W. R. MIS. 19 ; Dicarkanath Sadhoo Khan v. Doorgachum 
Sahtty 6 W. R. CIV. REF. 1 ; Kalee Doss Bannerjee v. Tareef 
Biswas, 11 W. R. 86 ; Oopmdro Mohun Tagore v. Takalia 
Beparee, 11 W. R. 570 ; Kalee Sahoo v. Khedoo, 12 W. R* 
71. f In all these cases limitation was reckoned from 
the dates fixed for payment by the agreement between 

* Section 431 of the proposed consent of both parties. Bigum- 

Amended Civil Procedure Code, huree Dabea v. Nundo Gopal 

provides that a Court may order Banne?'jee, 1 W. R. Mis. 1 ; 

that the amount of a decree for Judohunsee Bhugtahee v. Muk- 

money be paid by instalments, hun Kowaree^ 1 W. R. mis. 5. 

notwithstanding that the decree J In the last three cases noted in 

itself makes no provision for pay- the text, it seems to have been held 

ment by instalments. that although the arrangement be- 

t Such an order, it has been tween the parties contains a con- 

held» cannot be made without the dition that on failure to pay any 
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the parties, and execution was allowed to issue, although 
more than three years had run from the date of the orig- 
inal decree, and no proceeding had been taken to enforce 
the decree within the three years preceding the application 
to execute. 

But the decision of a Full Bench of the Calcutta High 
Court in the case of Kristo Komul Singh v. Huree Sirdar, 
13 W. R. F. B. 44, would seem to show that no effect can 
be given to any arrangement between the parties for 
extending the period for execution beyond the limit of 
three years from the date of the decree, when the decree 
itself is silent as to the time when execution may be taken 
out. In this case Peacock, C. J., said : — " Some cases 
have been decided in which it has been held that a kisti" 
bundee filed with the consent of the Court, has the effect 
of altering the time for payment under the decree. But 
for these decisions, I should have thought that a Court of 
execution was bound to execute the decree as it found it, 
and was not justified in adding to, or in any way alter- 
ing the terms of the original decree in consequence of any 

consent of the parties It appears to me that a Court 

of execution has no power to alter a decree of the Court 
which passed it, and that parties cannot alter the law, or 
a decree of Court, even by consent. A man may bind 
himself not to execute a decree of Court within a certain 
period, but he cannot by binding himself not to execute 
the decree for a certain period, add to the time which the 
law allows him to execute it. If a man having a cause of 
action against another to recover immoveable property, 
or to recover money, or to recover damages for a trespass 
upon his land, or for an assault, should say to that person, 

one instalment on the appointed suck instalments as have fallen 

date execution may issue for the due within three years preceding- 

whole amount then due under the the application to execute. But 

decree, an application for execution this view is not in accordance with 

made more than three years from the decision in the case of Oour 

the date of such failure, may never- Monee Dabea, cited, ajite^ p. 365, 
theless be allowed in respect of 
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* I will not sue you for twenty yeaw/ he would not ac- 
quire a right to sue after the period of limitaiion fixed by 
law. If he binds himself not to sue within a stated period, 
and does not intend to give up his right to sue at all, 
he must take care not to bind himself beyond the time 
within which the Law of Limitation allows him to sue. 
So in the case of a decree, if a man binds himself not to 
execute a decree within a certain period, he must take care, 
if he wish to execute the decree at all, not to bind himself 
not to execute the decree for a longer period than that 
within which the law would allow him to execute it." 

A decree the execution of which is barred by limitation, 
oannot, under Section 209, Act VIII of 1859, be charged 
as a set-oflf in the execution of a decree which is not bar- 
red by limitation. Prossonno Coonmr Ohoae v. Sham Lall 
Gangooly^ 5 W. R. mis. 8; Anund Mohun Soorrna Moz* 
oomdar v. Hurrochunder Bhuttacharjeey 5 W. B». mis. 16; 
Hemraj Chawdhry v. Asoodun^ 6 W. IL mis. 43, But 
compare the case of Nubo Lall Khan v. The Maharanee 
o/Burdwan, 9 W. E. 590. 

Where the original decree-holder fails to execute his 
decree in time, any right that another party may subse- 
quently establish to a share in the decree, can give no 
fresh starting point from which to compute limitation. 
Kaahesmree Dabea v. Prossonno Nath Sirkar^ 1 W. B, 
mis. 31. 



Section 21. 
Nothing in the preceding Section shall apply 
Preceding Section not to to any judgment, dccrce, or 
l^^l at^lrti.; t?- th: order in force at the time of 
passing of this Act. the passing of this Act, but 

pr ocess of exec ution may be issued either within 
the time now limited by law for issuing process 
of execution thereon or within three years next 
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after the passing of this Act, whichever shall 
first expire. 

In the case of Hiikumchand Tikaram v. Bhagmntrav, 1 
Bom. 94, it was held by the Bombay High Court that the 
period of three years which this Section declares shall be 
reckoned firom the passing of the Act, must under Section 2 
of Act XI of 1861, — suspending the operation of Act XIV 
of 1859, — ^be reckoned as running from the 1st January, 
1862, when the Act came into operation, A similar opin- 
ion was expressed by a Division Bench of the Calcutta 
High Court in the case of Taranath Roy v. Rajbullub Bhuf\fy 
3 W. R. MIS. 2. But this decision was reversed on review, 
6 W. R. MIS. 30, and it was held that from the time when 
Act XTV of 1859 came into operation, all oases became 
subject to its provisions, and that a decree-holder did not 
get a fresh start from the 1st January, 1862. This last 
view appears to be the correct one, and is supported by 
numerous rulings of the Calcutta Court.* 

In the case of Roghoonath Pershad v. Velaetee Begtimf 
W, R. 1864, MIS. 27, application had been made on the 
12th September, 1862, for execution of a decree passed on 
the 5th June, 1855. In the absence of the judgment- 
debtor, the Court in which the application was made, 
passed an order to the eflFect that under the provisions of 
Section 2, Act XI of 1861, the application was in time, 
twelve years not having elapsed since the date of the de- 
cree. From this order the judgment-debtor appealed to 
the High Court, contending that under the provisions of 
Sections 20 and 21 of Act XIV of 1859, the application 

♦ See the cases oiLulleet Ram Shahzada Mahomed Busseerood- 

V. Saligram Singh, 1 W. R. mis. deen, 4 W. R. mis. 13; Dino- 

9 ; Kalee Chunder Chowdhry v. monee Banerjee v. Modhoosoodun 

Buttun Gopal Bhadooree, 2 W. Mookerjee, 4 W. R. mis. 24 ; Bha- 

R. MIS. 1 ; The Collector of Beer- rut Singh v. Sadut Alt, 6. W. R. 

bhoom V. Raj Coomaree Dossee, Mis. 20 ; Gopal Kitsen Potedar 

2 W. R. MIS. 17 ; Nawah Hazee v. Shurut Soonduree Dabea, 6 

Mahomed Khan Kuzulbath v. W. R. mis. 41. 
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was barred by limitation, no step to keep the decree alive 
having been taken within three years after the passing of 
that Act. The Court held this view to be correct. "With 
reference to the words in Section 21, ' within three years 
next after the passing of this Act,' it was observed : — 
" Act XIV of 1859, was passed on the 5th May, 1859, so 
that the three years prescribed by the Section expired oa 
the 5th May, 18G2. Act XI of 1861, suspended the 
operation of Sections 19 to 23 of Act XIV of 1859, to the 
1st day of January, 1862, but it did not alter the wording 
of Section 21. Indeed the peculiar wording of that Sec- 
tion, and its effect, were perhaps overlooked. The effect, 
however, has apparently been that parties having decrees 
in the predicament described in Section 21, — i. ^., in force 
at the time of the passing the Act, — considered that as the 
operation of this and other Sections had been suspended 
until January, 1862, limitation would begin to run 
against them, not from the time of the passing of the Act, 
but from the time of its coming into operation. Act XI 
of 1861, however, does not say so. The words of the law 
are distinct, and the suspending Act did not alter them. 
As therefore, in the present case no application for exe- 
cution was made within three years troxn. the passing of 
Act XIV of 1859, we think that the application now made 
is out of time and cannot be enforced." 

Much difficulty has been felt in construing the words, 
* nothing in the preceding Section shall apply to any 
judgment, decree or order in force at the time of the pass- 
ing of this Act.' It has been observed that read literally, 
and by themselves, these words would mean that nothing 
contained in Section 20, is to apply to decrees passed pri- 
or to the passing of Act XIV of 1859, and the result 
would be that where such a decree has not been fully satis- 
fied within the twelve years allowed by the old law, or 
within three years after the passing of the Act, whichever 
shall have first expired, it cannot be executed after that 
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tune, however diligent the decree-holder may have been 
within that time to enforce execution. This literal oon- 
stmction of the terms of the Section has been followed by 
the Bombay High Court in the cases of Bai Udekvar v. 
MtUji Narany 3 Bom. a. c. 177 ; and Makunda f>alad Baia^ 
charya v. Sitaramy 6 Bom. a. c. 102. 

A different construction has, however, been adopted by 
the Calcutta High Court. In the case of Kangalee Churn 
Ohosal v. Bonomalee Mullicky 7 W. R. 516, it was held by 
a Full Bench that Sections 20 and 21 may be read to- 
gether, and that reading them together, the second Clause 
of Section 21 should be treated as a proviso to Section 20. 
In this connection their effect is as follows : — Under Sec- 
tion 20, it is encu3ted generally that no process of execution 
shall issue upon any decree more than three years old, 
unless some proceeding shall have been taken to keep 
it in force within the three years next preceding the ap- 
plication for execution. But by Section 21, this rule shall 
not apply to decrees which were obtained before the pass- 
ing of Act XIV of 1859, upon which execution may issue 
without any prior proceeding having been taken, provided 
that the application to execute is made within twelve 
years from the date of the decree, or within three years from 
the passing of the Act, whichever shall first expire. If an 
application be made to enforce such a decree, more than 
twelve years from its date, or more than three years after 
the passing of the Act, the decree-holder can derive no 
advantage from the terms of Section 21, and will not be 
allowed to execute his decree, unless some proceeding 
shall have been already taken by him to enforce it within 
the time prescribed by Section 20. If such proceeding 
has been taken, an application to execute will not be 
barred, although the decree may have been in force at the 
time of the passing of the Act, and the application has 
not been made within the time limited by Section 21. 
Compare Deegendur Narain Ohose v. ffur Kishore DuU, 8 
46 
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W. R. 88 ; Pogose v. Boistuh Lall, 2 Ind. Jur, n. s. 1 ; 
Bee also the earlier cases of Cfregory v. Jugui Ckunder 
Bannerjeey 5 W. R. mis. 17 ; Doorgachurn Roy v. Dino^ 
moyee Dahea, 6 W. B». mis. 14 ; Huronath Base v. Muddun 
Mohun CkuckerbuUf/, 6 W. R. mis. 40 ; Nowaraja Chow- 
dht^y V. Ramkanaye DosSj 7 W. R. 330. 

With reference to this conflict of opinion between the 
Calcntta and Bombay Courts, it is to be said, that while 
the view followed by the former Court may be supposed 
to be more in conformity with the intention of the Legis- 
lature, the view taken by the latter Court is in closer 
accordance with the language which the Legislature has 
actually used. But see the observations of Peacock, C. J., 
in the case of Rhedoy Krishna Ghose v. Koylash Chundcr 
Boscy 13 W. R. F. B. 3. 



Sectiok 22. 

No process of execution shall issue to enforce 
Time for execution of auy summary decision or 

gummary award of Civil o«r«p^ r.( c|„v nf fViA Hivil 
Court or Reyenue Author- aWaiU OI any 01 lUC t>lVU 

^*^J- Courts not established by 

Royal Charter or of any B/Cvenue Authority 
unless some proceeding shall have been taken 
to enforce such decision or award, or to keep 
the same in force within one year next preced- 
ing the application for such execution. 

A DECREE-HOLDER applied in execution to make H, the 
son of the judgment-debtor, liable on the decree. The 
Court foimd that H was not the representative of the judg- 
ment-debtor, and gave him costs. It was held by the 
Calcutta High Court that the order for costs, was not a 
* summary decision' within the meaning of this Section, but 
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was an * order' within the meaning of Section 20, having 
been made by the Court in the course of executing a 
decree passed in a regular suit. Oolfutoonnma v. Mohun 
Lall Sookooly 11 W. E. 98 ; Poreah Narain Roy v. Dairy m- 
jple, 9 W. R 458. 

In the case of Ramdhan Mandal v. Ramesicar Bhat* 
tacharjee^ 2 Ben. a. c. 235, it was observed that the words 
* summary decision or award' as used in this Section, 
mean a decision of a Civil Court, not being a decree passed 
in a regular suit or appeal. It was held in this case that 
an order to pay costs relating to a petition to set aside a 
decree on the ground of fraud, which petition haul been 
disallowed, is a ^ summary decision' within the meaning 
of this Section, and must be enforced within one year 
from the date when it was passed. 

In the case of Manchharam Kalliandas v. Ratilal LaU 
thankary 6 Bom. a. c. 39, it would seem to have been the 
opinion of the Bombay High Court that an order passed 
under Section 246 of Act VIII of 1859, for the release 
of property from attachment with costs, is a * summary 
decision' within the meaning of this Section. It was de- 
cided in this case, that the year allowed by the Section, is 
to be reckoned excluding the day on which the application 
to enforce the summary decision is made. 

Execution of the decrees of Mofussil Small Cause Courts, 
is subject to the limitation of three years provided by 
Section 20, and not to the limitation of one year pre- 
scribed by the Section under notice. Paiichanada Chetti 
v. Raman Chetti, 1 Mad. 446. 

An order awarding possession in proceedings instituted 
under Section 15 of this Act, is a * summary award or 
decision,' to which the provisions of this Section are applic- 
able. In re Nuhokiasen Mookerjee, 11 W. R. 188. A 
decision passed under Act XIX of 1841, on a claim to a 
share of certain property by right of succession, is a * sum- 
mary deciaioup' the execution of which will be governed 
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by the rule of limitation provided in this Section. Fuezun 
Beebee v. Mazedoonnissa Beebeey 4 W. R. mis. 6. 

An award passed under any of the !Eegnlations men- 
tioned in Clause 6, Section 1 of this Act, is a * summary 
award/ and cannot be executed after more than a year fix)m 
its date. Mohitna Chunder Chuckerbutty v. Majkootnar 
Chuckerbutty, 10 W. R 22. 



Section 23. 

Nothing in the preceding Section shall apply 
Preceding Section not to to any summary decision or 
ffioeVthr^:|tf award ia force at the time 
this Act. Qf the passing of this Act, 

but process of execution may be issued either 
within the time now limited by law for issuing 
process of execution thereon or within two years 
next after the passing of this Act, whichever 
shall first expire. 

This Section stands to Section 22, in the same relation 
in which Section 21 stands to Section 20, and the same 
difficulties might be expected to have arisen in constru- 
ing it, which have been found in construing Section 21. 
But no case decided under it, would seem to have been 
reported. 



Section 24. 

This Act shall take effect throughout the 

Operation of Act. Presidencies of Bengal, 

Madras, and Bombay, including the Presidency 

Towns and the Straits* Settlement ; but shall not 

take effect in any Non-Regulation Province or 
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place until the same shall be extended thereto 
by public notification by the Governor-General 
in Council or by the local Government to which 
such Province or place is subordinate. Whenever 
this Act shall be extended to any Non-Regulation 
Province or place 'by the Governor-General in 
Council or by the local Government to which 
such Province or place is subordinate, all suits 
Trial of pending suits, which withiu such Provinco 
^Z::'J;^^^^l or place shall be pending at 
the Act is extended. the date of such notification 

or shall be instituted within the period of two 
years from the date thereof, shall be tried and 
determined as if this Act had not been passed ; 
but all suits to which the provisions of this Act 
are applicable that shall be instituted within 
such Province or place after the expiration of 
the said period, shall be governed by this Act 
and by no other law of limitation, any Statute, 
Act, or Regulation now in force notwithstand- 
ing. 

Act XrV of 1859, was extended to the Tenasserim and 
Martaban Provinces, by a notification dated the 3rd June, 
1859 ;♦ to Assam, by a notification dated 11th July, 1860 ;t 
to the district of Ajmere and the Province of Mhairweurah, 
by a notification dated the Slst January, 1861 ;J to the 
district of Cachar, and to the districts of Hazareebaugh, 
Lohardugga and Bheerbhoom, and to the estate of Dhul- 
bhoom, by a notification dated the 20th February, 1861;§ 

* Calcutta Gazette, 4th June, 1 ibid. 20th February, 1861, p. 

1859, p. 1414. 602. 

t ibid. 26th August, 1860, p. § ibid. 23rd February, 1861, p. 

1847. 627. 
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to the division of Kumaon, the districts of Jhansi, Jaloun 
and Lulleetpore of the Jhansi division, and to the family 
domain of the Maharajah of Benares, bj a notification 
dated the 20th March, 1862 ;* to the Sonthal Pergunnahs, 
by a notification dated the 8th December, 1862 ;t to the 
Central Provinces, by a notificatioft dated the 1st May, 
1863 ;{ to the Arracan division of British Bttrmah, by a 
notification dated the 24th February, 1864 ;§ to the dis- 
trict of Nimar recently annexed to the Central Provinces, 
by a notification dated the 10th September, 1864 ;|| to the 
British cantonments within the limits of the Central In- 
dia Agency, by a notification dated the 29th May, 1865 ;ir 
to the Birijagogurh Tehselee of the Jubbulpore district, 
by a notification dated the 9th February, 1866 ;** to the 
territories recently ceded by the Government of Bhootan, 
by a notification dated the 15th May, 1866 ;tt to Aboo and 
Anadra in the territories of the Rao of Serohi, by a noti- 
fication dated the 31st October, 18664$ 

By a notification dated the 26th December, 1866, 
published in the Punjab Gazette of the 3rd January, 1867, 
Act XrV" of 1869 was extended to the Punjab from the 
1st January, 1867. With reference to this notification 
the Judges of the chief Court of the Punjab in a Circular 
dated the 23rd May, 1867, remark :—" Under Section 
24 of the Act all suits pending on the 1st January, 1867, 
or which shall be instituted before the 1st January, 1869, 
must be tried and determined under the law of limitation 
heretofore in force, but all suits instituted on or after 
the 1st January, 1869, will come under the rules of 

• Calcutta Gazette, 9th April, p. 741. 

1862, p. 1331. t ibid. 3rd June, 1865, p. 730. 

t ibid. 13th December, 1862, p. »* ibid. lOth' February, 1866, 

8955. p. 284. 

t ibid. 2nd May, 1863, p. 1329. ft Calcutta Gazette, 30th May, 

§ Gazette of India, 2nd March, 1866, p. 1080. 

1864, p. 146. Xt Gazette of India, 10th Nov- 

II ibid. 17th September, 1864, ember, 18t)6, p. 1513. 
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limitation laid down in the Act. It will be observed 
that it is only as regsurds the trial and determination ofmits 
that the operation of the Act is postponed for two years 
under Section 24, and not as regards execution of decrees. 
The provisions of the Act relating to the execution of 
judgments, decrees, and orders came into immediate op- 
eration on the Ist January, 1867, the date on which the 
Act was extended to the Punjab." In the same Circular 
the points of difference between the rules of limitation 
contained in this Act and those formerly in force in the 
Punjab under the Judicial Commissioner's Circular No. 11 
of the 13th March, 1859, are fully set forth. 

In the case of Ram Lochun Sirkar v. Prithee Ram 
Chowdhryy 2 W. R. mis. 43, the Calcutta High Court would 
seem to have considered that by the terms of this Section 
the operation of the Act was meant to be suspended for 
two years from the date of its extension to any Non- 
Begulation Province, as well in cases of execution as 
in the trial of suits. In this case an application made 
to the Deputy Commissioner of Gowalparah in Assam, 
on the 7th July, 1864, for execution of a decree pas- 
sed by the late Sudder Court, was refused as not 
made within one year from the date of the decree, as 
required by the old Assam Bules. But it was held by 
the High Court, on appeal, that as the decree sought to be 
executed bore date the 30th December, 1861, execution 
could have been taken out imder the old Assam Eules, 
at any time up to the 30th December, 1862 ; and that 
as before that date, namely, from the 11th July, 1862, 
Act XIV of 1859, had come into force in Assam, and the 
old Rules were consequently superseded, the provisions 
of Section 20 of Act XIV, — in conformity with which 
three years from the date of a decree is the time allowed 
for enforcing its execution, — applied to the case. 

Since the annexation of the Province of Oudh, various 
rules of limitation have at different times been regarded 
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as being in foroe there. At first the general twelve years' 
rule was thought to have operation. Afterwards the pro- 
visions of the Punjab Code, whereby the period for bring- 
ing actions on debt or oontract was reduced from twelve 
to six years, were extended to Oudh with operation fi^m 
the 1st June, 1857. A new series of " Rules for the 
Limitation of Suits," was promulgated by the Oudh Judi- 
cial Commissioner's Circular Order, No. 51, dated the 26tii 
March, 1859, with effect from the 1st October, of that 
year. In August, 1869, the sanction of Government was 
obtained to the extension to Oudh of Act XIV of 1859, 
but no notification to that effect was published. A fresh 
series of " Limitation Rules for the guidance of the Civil 
Courts in Oudh," in substance almost identical with the 
provisions of Act XIV, was promulgated by the Oudh 
Judicial Commissioner in his Circular Order, No. 104, 
dated the 4th July, 1860. These Rules, it appears, were 
intended to come into immediate operation, but it was 
provided that where the former Rules were, in any respect, 
more favourable to suitors, they should have the benefit of 
them for two years. No notification of the extension of 
the Limitation Act to Oudh has since been published by 
the Government, although it would seem that application 
has been made to the Government upon the subject* 

In the case of Saligram v. Mirza Azim AH Beg^ 10 
Moore's I. A. 114, it was argued before the Privy Council, 
that the Rules prescribed in the various Circular Orders 
of the Judicial Conmiissioner of Oudh, were promulgated 
without any authority for that purpose ; but the facts of 
the case did not in their Lordships' opinion require that 
issue to be determined. 

In the case of Shah Mukhun Lall v. Natcab Imttaz-ood- 
Dowlah 10 Moore's I. A. 362, the plaintiff by a suit in- 
stituted in the Court of the Civil Judge of Lucknow on 

* This account of the some- stands in Oudh, is taken from the 
what unsatisfactory position in '* Oudh Judicial Rules and Circulars 
which the Law of Limitation from 1858 to 1862/* pp. 233-244. 
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the 13tli January, 1862, sought to recover certain sums 
of money advanced to the defendant. The last advance 
had been made in the year 1858, more than three years 
before the commencement of the suit, but there was evi- 
dence of a part-payment of the debt having been made 
by the defendant within that period. Three letters were 
also filed by the plaintiff, which were alleged to have been 
written by the defendant in acknowledgment of the debt. 
Of these letters two which were without signature were 
accepted as genuine by the Judge ; but the third, which 
purported to bear the defendant's signature, was believed 
to be spurious. The Judge held the claim to bo barred, 
and his decision was confirmed by the Judicial Commis- 
sioner. But on appeal to the Privy Council, their Lord- 
ships were of opinion that the suit having been instituted 
before Act XIV of 1859 came into operation in Oudh, 
must be held to be governed by the rules of limitation 
which were in force there at the date of its institution, 
and that under these rules, acknowledgment of a debt, 
either by part-payment, or by an unsigned writing, 
might suffice to renew the period of limitation. Their 
Lordships accordingly ordered the case to be remanded 
for a fresh trial of the issues between the parties, with 
reference to the rules of limitation in force in Oudh when 
the suit was instituted. 

From the report of this case it might seem to have been 
understood by their Lordships of the Privy Council, that 
the Limitation Act was extended to Oudh in July, 1860, 
and, consequently, that it came into operation there in 
Jidy, 1862. Such, however, as above explained, is not 
the case, the Limitation Act having never, as an Act, 
been extended to Oudh. 

By Section 5, Act XVI of 1865, (an Act to remove 
doubts as to the jurisdiction of the Eevenue Courts in Oudh 
in suits relating to land,) it is provided that no suit relat- 
ing to any under-tenure ooguizablo under the Act shall be 
47 
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debarred from a hearmg under the Bulee for the Ldmita- 
tion of Suits in force in the Provinoe of Oudh, if the 
cause of action shall have arisen on, or after the ISth 
February, 1844. By Section 6 of the same Act it is fur- 
ther provided that suits cognizable under the Act which 
may have been rejected or dismissed on the ground that 
they were barred by lapse of time under the Bules of 
Ldmitation in force in the Province of Oudh, may be re- 
vived and heard on the merits, if the cause of action shall 
have arisen on, or after the date mentioned in the pre- 
ceding Section of the Aci 
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NOTES. 
Section 1. 

Page 9. — ^Whan llmitatioii should be pleaded. In the 
case of Roy Dinkur Dyal v. Sheo Oholani Singh, 12 W. R. 
215, it was observed that all the rulings of the Calcutta 
High Court, prior to the decision of the Pull Bench in 
the ease of Pat/tie v. Constable^ which allow the plea of 
limitation to be raised for the &r8t time in special appeal, 
proceed on the view that the plea of limitation involves 
a question of jurisdiction, and may therefore be taken 
up at any stage of the ease ; but that as in the case of 
Payne v. Constable it had been laid down that the plea 
of limitation does not involve a question of jurisdiction, it 
must now be held that under Section 350 of the Procedure 
Code, a plea of limitation cannot be taken for the first time 
in special appeal. 

In opposition, however, to the view expressed in the 
above case, see the ruling of the Bombay High Court in 
Davlata bin Bhi^anga v. Bern bin Fadoji, 4 Bom. a. c. 
197, in which it was said : — " The issue (of limitation) 
must be decided whenever raised, even if taken for the 
first time in the Court of special appeal." 

Page 20. — Issue of limitation how to be tried. It is a 
matter within the discretion of the Court to try an issue 
of limitation either as a separate plea in bar, or in con- 
nection with the merits of the case. The ordinary rule 
is, that the plea of limitation , as a plea in bar, should be 
tried separately, the principle of law being that imtil the 
bar is removed the plaintiff cannot go into the merits ; 
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but there may be cases in which it will be necessary first 
to investigate the facts, and then to apply the law, Jfa- 
homed Azim v. Sumeerooddin^ 12 W. R. 286. 

Page 21. — ^Begistered plaint may be rejected by Cotirt. 
"With the case of CJietti Gaundan cited in the text, compare 
Pandurang Govind v. Balkrishna Hart, 6 Bom. a. c. 125. 

Page 23. — Computing period of limitation. The date 
on which a contract is made is to be excluded in reckon- 
ing the time allowed for its performance. The date on 
which a debt became payable, as, for instance, the day 
named in a bond for the repayment of money, is to be 
excluded in reckoning limitation. Lakshuman Sakharam 
V. Ranu bin Sidojiy 6 Bom. a. c. 61. The borrower has, 
in such a case, until the last moment of the day named 
for payment, and the lender's right to sue accrues not aw, 
\mifrom that day. Palany Andy Fillay^ 4 Mad. 330. 
The day on which the cause of action arose is to be ex- 
cluded in computing limitation. Mundy Chinna Ganiarap- 
pa Setti V. Ramasamy Settiy 4 Mad. 409. The time when 
a cause of action arises is equivalent to the day or date on 
which it arises. Muhtab v. Ram Dyaly 4 Agra, 319. 

Page 26. — Expiry of period of limitation at time when 
Court is closed. A MoonsifiF being absent on leave, his 
Court was dosed by order of the district Judge. A 
plaintiff whose suit was properly maintcdnable in the 
Moonsiiflf's Court, on the day preceding the last day on 
which the suit could be filed, presented his plaint to the 
district Judge who refused to receive it. On an applica- 
tion to the Bombay High Court, it was held that as the 
Moonsiflfs Court had been closedby the order of the dis- 
trict Judge, and the Judge of no other Court had been 
put in charge of the MoonsiflTs Court for the purpose 
of receiving plaints, the presentation of the plaint to the 
district Judge must be considered a presentation to the 
proper Court, and as made within time. Ganesh Sadashiv, 
5 Bom. A. c. 117. 
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Section 21, Act XI of 1865, allows a period of seven 
days fix)m the date of the decision of a suit by a Judge 
of a Mofiissil Small Cause Court, as the time within 
which a party dissatisfied with such decision may give 
notice of his intention to move for a new trial. A deci- 
sion was passed by the Judge of a Small Cause Court on 
the 6th November, 1869. The time for giving notice 
of a motion for a new trial consequently expired on the 
13th. But from the 12th to the 15th November, the 
Court was closed, these days being holidays. Notice 
of a motion for new trial presented upon the opening 
of the Court on the 16th November, was rejected by 
the Judge as out of time. But on a reference to the 
High Court it was held that as the law allows seven 
days for the purpose of giving notice, an applicant 
who is prevented from giving notice within that time by 
reason of the Court being closed, is entitled to give notice 
on the first day thereafter on which the Court is open 
and prepared to receive it. Obhoy Nikaree v. Grija 
Booshun Haldar, 13 "W. R. 105. It may be doubted, 
however, whether the words of the Section cited admit 
of this construction. 

Page 27. — ^Extension of time for presentment of ap> 
peal. With the ruling of the Agra High Court in 8i/ud 
Kootub Hosseiiiy cited in the text, compare Kmhinath Roy v. 
Mynooddeen Chowdhry^ W. R. sp. 146, decided by a Full 
Bench of the Calcutta High Court. 

Page 28. — Application for review of judgment. The 
limitation prescribed for an application for a review, does 
not apply to an application for correction of a clerical 
error in a decree, so as to make it in conformity with the 
judgment, Modhoosoodun Ohosc v. Batnanath Ghose, 12 W. 
R. 65 ; but it will apply where the rectification sought 
would substantially alter the decision of the Court. Oo/fitf'- 
oommsa v. Asaur All, 13 W. R. 33 ; Rao Oomrao Singh y, 
SiUun Lall, 1 All. a. c. 77. 
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Page 31. — Beview granted after tiine allowed by law 
without cause shiBwn for delay. In aooordance ^th -Briw- 
dabun Ghmider Roy^ cited in the text, see also Kristo 
Oobind Joardar v. Jxigobundhoo Sirkar^ 12 W.E. 94. A 
similar decision in respect of appeals was pronounced in 
the case of Soorundarnath Roy v. Mbieree Bewah^ 10 W. B. 
178. 

Page 32. — New exposition of law by superior Court, 
no cause for admitting review after time allowed by law 
has expired. With the cases cited in the text, compare 
Makhan Naikin v. Manchand Ladhabhaij 5 Bom. a. c. 107. 
The decision of the Calcutta High Court in the case of 
Tarinee Churn Qhose v. Sutto Surun Ohosal^ 12 "W. B. 
154, is not in accordance with the cases cited in the text, 
and may be thought open to doubt. See Roy Ooodur Su^ 
haye v. Achebur Lall, 13 W. R. 120. 

Page 36. — Time for appealing to Privy Ck>unoil. In 
calculating the period of six months allowed for appealing 
to the Privy Council, the date on which the decree appealed 
from was pronounced or dated, should be excluded. Rmn^ 
afwoogra Narain, 13 W. E. p. c. 17. In this case a peti- 
tion of appeal presented on the 16th December, 1868, 
against a judgment pronounced on the 16th June, 1868, 
which had been rejected by a Division Bench of the Cal- 
cutta High Court as out of time, was held by the Privy 
Council to have been presented within time. 

A High Court has power to strike off a petition of 
appeal to the Privy Council, where due diligence has 
not been used in transmitting the appeal. Gobardhun 
Burmono v. Munun Bibi^ 3 Ben. o. c. 126. 

Page 37. — Plaint filed on holiday. Stamp. By an or- 
der of the Board of Revenue, the Revenue Courts were 
authorized to be closed on the 10th April, 1868, that 
being Good Friday. A plaint for arrears of rent was 
filed with the Collector on that day. The plaint was en- 
grossed on plaiiL paper, but a sum of money sufficient to 
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cover the amount of the stamp duty was paid in by the 
plaintiff, and reoeiyedby the CoUeotor. It was contended 
that a plaint oould not properly be received on a holidayi 
and if received on a holiday was to be considered as if 
received on the first day the Court sits after the holiday, 
and that as the Court did not open till after the period 
of limitation applicable to the plaintiff's daim had expir- 
ed, he was out of time. But it was held that there was 
no illegality in the reception of the plaint on an authorized 
holiday, and that it was not necessary that it should be 
engrossed on stamped paper, when the full amoimt of the 
stamp duty was paid in. Oohind Kutnar Choicdhry v. Ear- 
gopd Nag, 3 Ben. AP. 72. 

Page 41. — Death of a defendant. Where after issue of 
summons it is found that the defendant died before the 
institution of the suit, the Court has no jurisdiction to 
decide the suit. But in a subsequent suit by the same 
plaintiff, on the same cause of action, against the repre- 
sentatives of the deceased, the time during which the 
plaintiff was proceeding bond fide against the deceased may 
be deducted in computing limitation. Mohun Chunder 
Koofidoo V. Azcem OhazeCy 12 W. R. 45. 

Page 42.— Salts by Attomies Ac., for work done. In 
a suit by an attorney, vakeel, or mookhtear for payment 
of fees, the cause of action arises on completion of the work, 
imless some other time for payment has been expressly 
stipulated for. Carruthera v. MenzieSy Coryton 40 ; and 
compare the cases cited, antcy pp. 85-86, 132-133. 

Page 43.-*Engli8h and Native Calendars. Where a 
bond for the repayment of money within one year bore a 
native date only, it was held that the year was to be 
calculated according to the native calendar of which the 
bond bore the date. Lalji Vaijnath v. RavjiAbajiy 6 Bom. 
A. c. 136. 

In a suit brought to recover the price of an elephant 
sold by the plaintiff to the defendant in. the beginning of 
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the year 1863, the plaintiff to rebut the defence of limit- 
ation, put in a letter signed by the defendant in which 
the latter admitted the debt and promised payment. This 
letter was dated the 8th Assar, 1270, Fuslee^ correspond- 
ing with the 9th Jime, 1863. The plaintiff's suit was 
brought on the 5th Assar, 1273, Fit^lee^ corresponding 
with the 3rd July, 1866. The plaintiff contended that 
time should be computed according to the Ftislee calendar, 
which was the mode of reckoning followed in the defend- 
ant's letter, and according to which his suit was brought 
within three years, and not by the English calendar, 
according to which the suit was brought beyond three 
jQBX%, But it was held that the law of limitation being a 
law of procedure, the calendar and method of computing 
time recognized by the law of the Court in which the 
proceedings were taken must govern the case ; and that 
the plaintiff being out of time according to the English 
calendar, his suit was barred. Lai Rung Pal Singh v. 
Joymungul Singh^ decided by a Division Bench of the 
Calcutta High Court on the 16th February, 1870. 

Page 52. — Cause of action in suit to set aside an adop- 
tion. A reversionary heir may during the widow's life- 
time maintain a declaratory suit to set aside an adoption 
by a widow as invalid. But where a reversioner seeks to 
recover possession of the lands of his ancestor by setting 
aside an adoption made by the widow, the right of action 
does not accrue until the widow's death. Sreouith Oan- 
gooly V. Mohesh Chunder Royy 12 W. R. f. b. 14. 

Cause of action in suit to prevent waste. In a suit by a 
reversioner to prevent waste, the cause of action accrues 
when there seems to be a likelihood of waste being com- 
mitted. Amirtamayi Daai v. Qrose^ 4 Ben. o. c. 1. 

Page 54. — Suit on a decree. With the cases cited in 
the text, compare Chunder Narain Ghose v. Goun Nath 
Base, 4 W. E. s. c. 7, where it would seem to have been 
the opinion of the Court that in some cases a suit might 
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be maiiitained on a decree of a Court in this country 
But compare K, Sanjeeviyah v. Nanjiyahj 4 Mad. 463, and 
see ante, pp. 227-228. 

Page 61. — Long uninterrupted possession confers title. 
The decision of the Privy Council in Gunga Oohind Mun^ 
dul, was followed by the Calcutta High Court in the case 
of Rajah Borodakant Roy v. Prankisto Parooee, 12 W. R, 
192 ; and by the Agra High Court in the case of Chundoo 
Lall V. Rughoo Nath Roy, 3 Agra, 195. 

Page 62. — Prescription. Clause 1, Section 1, Begulation 
V of the Bombay Code. In connection with the cases 
dted in the text, see also Ramchandra bin Madhaprav v. 
Abaji mlad Yes, 1 Bom. 64. When a religious office 
with lands attached thereto, is held by several gurus in 
succession, each holding such office by virtue of an ap- 
pointment made on his accession, no proprietary right can 
be acquired by such gurus in the office or lands, against 
the patron or owner, by prescription, as such a case does 
not fall within the meaning of the Regulation cited. 
Tvaiat 8vami Guru v. Andanya Charanti Guru, 6 Bom. 
A. c, 132. 

Page 65. — User for twelve years at least required to 
establish a prescriptive right. In connection with the 
cases cited in the text see also Kristo Chunder Burnick 
V. Kristo Chunder Chuckerbutfy, 12 W. R 76; Roop 
Chunder Ghose v. Roop Moonjuree Dossee, 12 W. R. 274. 

Page 66. — Prescriptive easement. To create an ease- 
ment by prescription over the property of* another, the 
user must have been iminterrupted and exercised as of 
right. Mallik Jawad-uUHuq v. Ra7nprasa4 Das, 3 Ben. 
A. c. 281. "Where an easement is enjoyed by a tenant by 
permission of his landlord, no length of user will confer a 
prescriptive right. Kesava Pillai v. Peddu Reddi, 1 Mad. 
258. Compare Krishna v. Rayappa Shanbhaga, 4 Mad. 
98. Where land has been used from time immemorial by 
the inhabitants of a Mohulln for the purpose of burying 
48 
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their dead, any olaim to the exdusive possession of the 
land by the zemindar which would interfere with such 
user, is excluded. Mohun Loll v. Shaikh Noor Ahmedj 1 
All. 116. Where A has an ancient right to have the 
water falling on his roof discharged on an adjoining piece 
of land, any person acquiring that land, must exercise 
the right of ownership so as not to interfere with A's 
easement. Sheonath Singh v. Bishonath Singhy 3 Agra, 
191. But compare Joy Narain Singh v. Lall Monee DosseCy 
11 W. R. 508. The right of a riparian owner to the 
water of the stream on which his property is situated is 
not a prescriptive right ; but a right naturally incident 
to his property in the land. Leelanund Singh v. The Ba- 
jah of Burbangah, 13 W. R. 48. 

Page 67. — Abandonment of user. A plaintiff sued to 
establish his right to a water-course. It was found that 
he had allowed it to be filled up, without objection, on 
another water-course of the same description being made, 
and that he had used the second water-course for up- 
wards of a year. The plaintiff was held to have aban- 
doned his right of user in the first water-course. Jugo- 
bundhoo Chuckerbutfy v. Jugut Chunder Ghoipdhry^ 12 W. 
R. 519. 

Page 71. — Ancient lights and air. In addition to the 
oases cited in the text, note also, Pranjivandas Saty'it^andas 
V. Mayaram Samaldas, 1 Bom. 148 ; Lackersteen v. Taruck- 
nath Pommanicky Coryton, 91. 

Page 72. — Invasion of privacy by opening windows. 
The decision in the case of Manishankar Hargovan, cited 
in the text, was followed by the Bombay High Court in tiie 
case of Kiwarji Prenichand v. Bai Javer^ 6 Bom. a* c 
143, in which it was held that where a house-holder's 
privacy is invaded by the opening of new doors and 
windows in his neighbour's house, his right of action, by 
the usage of Gujarat, to have such doors and windows 
dosed, is not altered by the fact that a public road runs 
between his and the defendant's lands. 
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Sbction 1, Clause 1. 

Page 74. — Pre-emption. Where a mortgagee in poBses- 
sion pnichases the mortgaged property, a olaimant seeking 
to enforoe the right of pre-emption, must sue within one 
year fix)m the date of the purchase by the mortgagee, 
Mahomed Banazeer v. Oimga Ram^ 4 Agra, 260, 

Where the mortgagor sells lands which at the time of 
sale are in the usufructuary possession of the mortgagee, 
a claimant who seeks to enforoe his right of pre-emption 
as against the buyer must bring his suit within one 
year from the date when the sale was completed. limit- 
ation is not to be reckoned from the date when the buyer 
actually assumes possession after redeeming the property 
from the mortgagee. Oaneshee Lall v. TooJa Ramy 4 
Agra, 376. 

Section 1, Clause 2. 

Page 82. — Injury to orops. It has been held by the 
Bombay High Court that a suit for damages for injury to 
crops is * a suit for damages for injury to personal prop- 
erty,' within the meaning of this Clause. Kashidas Oov* 
indbhai v. The B, B, 8f 0. /. Railway Company ^ 6 Bom. 
A. c. 114. 

Page 84. — MalioiotiB proeeoution« A suit cannot be 
brought for a malicious prosecution when the prosecution 
terminates in the conviction of the person against whom 
it is directed. But where a charge is not prosecuted to 
a conviction in a Criminal Court, but is dropt by the prose- 
cutor while the matter is under investigation by the 
Police, a cause of action to the party who has been wrong- 
fully charged may be taken to have accrued when the 
information against him was first laid. Bhyruh Chunder 
Chmkerbutty v. Mohmdro Chuckerbutty^ 13 W. R. 118. 
Section 1, Clause 3. 

Page 88. — Suit to set aside execution sale on ground 
of fraud. The limitation provided by this Clause does not 
apply to a suit by a judgment-debtor to set aside an exe- 
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cation sale, on the ground that the decree-holder fraud- 
ulently got the property sold in execution of a preyiouflly 
satisfied decree. Nor will the provisions of Section 256 
of Act Vni of 1859, be a bar to such a suit Budree v. 
Lok^man, 4 Agra, 89. 

Page 98. — Claim by third party to land sold in ex- 
ecution. With the case of Kripanath Roy v. Nitokake 
DabeUy cited in the text, compare Mahonied Buksh v. Ifo- 
homed Sossein, 4t Agra, 171. 

Page 102. — Irregularity in sale of moveable property. 
The terms of Section 252, Act VIII of 1859, which pro- 
vide that no irregularity in the sale of moveable property 
in execution shall vitiate the sale, will not prevent a 
claimant from contesting the right, title, and interest of 
the judgment-debtor in the property sold, at any time 
within the period allowed by this Clause. Hirdey Beebee 
V. Be%he9kur Pershady 3 Agra, 175, 

Section 1, Clause 6. 

Page 106. — Suit to declare decree collusive. A suit 
not to invalidate an order passed imder Section 246, Act 
YIII of 1859, but for a declaration that the decree in 
execution whereof the order had been passed, is in itself 
invalid, as having been fraudulently and coUusively ob- 
tained, is not governed by the provisions of this Clftuse. 
Ramanunda Butt v. Bithee^ 4 Mad. 263. 

Claims by third parties. This Clause only applies to 
orders which the Civil Courts are empowered to pass 
deciding matters of dispute properly raised for hecuring 
and determination by a summary proceeding between the 
parties disputing. By an order passed by a Civil Court 
in execution of a decree to which he was not a party, A 
was ejected from the possession of certain lands. More 
than three years afterwards he brought a suit for recovery 
of possession against the legal representative of the per- 
son who had been put into possession. It was held by 
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the Madras High Court that the suit was not barred. 
Appundy Ihram Sahib v. Maria Varden Seth Sam, 4 Mad. 
297. 

Page 107. — Suit by judgment-debtor against claimant 
in whose favour attached property has been released. 
In opposition to the decision of the Calcutta High Court 
in Nitta Kolita v. Bishnuram KoUtUy see the case of Netie^ 
torn Perengaryprom v. Tayanbarry Parameshtcaren Nam* 
budryy 4 Mad. 472. 

Page 111. — Effect of dismissal of claim for arrears of 
rent under Section 77, Act X of 1859. With the case of 
Eundurp Narain Singh v. Bundoo Ram Sein, cited in the 
text compare Chundro Seekhur Roy v. Nobin Soondur Roy^ 
2 W. R. 197, and Ram Komul Sein v. Prossonno Moyee^ 
8 W. R. 294. 

Section 1, Clause 6. 

Page 112. — Disputed boundaries. By Section 5, Act 
I of 1847, — an Act for the establishment and maintenance 
of botmdaiy marks in the North West Provinces of Ben- 
gal, — ^it is provided that disputed boundaries shall be fixed 
by Revenue Officers under the powers and in the manner 
prescribed in Regulations VII of 1822, and IX of 1833, 
and shall be similarly open to appeal. An adjudication 
of boundaries by the Revenue Authorities under Act I of 
1847, is therefore, like awards made under the Regulations 
cited, open to question by regular suit brought within 
the three yecu^ fixed by this Clause. Shaik Sujjad v. 
Syud Sabit Aliy 4 Agra, 140. A thakbmt — survey — award 
of boundaries made in the Lower Provinces, may be an 
award imder Regulation IX of 1825, within the meaning 
of Act XIII of 1848, and consequently within the mean- 
ing of this Clause. Sahib Prahlad Sen v. Rq/endra Kish^ 
ore Singh, 2 Ben. p. c. Ill, 137. 

Page 113. — Survey award without possession. A sur- 
vey award not followed by possession is no answer to a plea 
of adverse possession for more than twelve years after the 
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date of the award. Jiigut Chunder Boy v. Alf/at China' 
man, 5 W. R. 242. 

Page 119. — Survey authorities cannot interfere with 
decree of CivU Court. With the case of Anund Chunder 
Roy V. Huro Nath Roy, cited in the text, compare Bunsee 
V. Raimookhy 4 Agra, 384. 

Section 1, Clause 7. 

Page 125. — Order respecting possession of property. 
A and B disputed for the possession of certain lands. The 
magistrate on a finding that neither of the parties was in 
possession, ordered the lands to he attached. The lands 
were subsequently released firom attachment. During the 
attachment A had erected a building upon the lands. On 
therp release B sued A for the removal of the building. 
It was contended that the suit was out of time, as not 
brought within three years from the date of the Magis- 
trate's order for the attachment of the lands, but it was 
held by the Agra High Court that that order was not 
" an order respecting the possession of property" within 
the meaning of this clause, and that the only limitation 
applicable was that of twelve years under Clause 12. Chuj 
Mull V. Khyrateey 4 Agra, 65. 

An order passed by a Magistrate under Act IV of 1840 
against a benameedar, in whose name the property in re- 
spect of which the order was made, had been purchased, 
but who had no right or title in the property, and no 
authority from the owner to conduct ihe proceedings in 
the Act IV case, has been held not to be a binding order 
against the owner of the property, Mohendronath Mullick 
V. Rakhal Doss Sirkavy 10 W. R. 344 

Section 1, Clause 9. 

Page 132. — Remuneration for work and labour. A 
physician may maintain a suit to recover payment of his 
fees, at any time within three years from the date when his 
oause of action accrues, ffurish Chunder Surmah v. Bra- 
jonath Chuckerbufty, 13 W. R. 96. 
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Page 138.— Account stated. With the case of Umed- 
chand Hukamchandy cited in the text, compare Mahim' 
patrav Chandrarav v. Nensuk Anandrav Sliet Marvadiy 
4 Bom. A. c. 199. 

Sbction 1, Clause 10. 

Page 143. — ^Written contract. A writing signed by S 
in these terms :— " 24th October, 1864. S holds Es. 475, 
which sum is the property of L," — ^was held by the Mad- 
ras High Court not to be a written contract or engage- 
ment between S and L, within the meaning of this Clause. 
Lakahmanaiyany. Sivaswamyy 4 Mad. 216. A suit for the 
amount due on a Policy of Marine Insurance is governed 
by the provisions of this Clause. In such a suit limitation 
is to be reckoned from the date when the defendant has 
notice of the loss, and faUs or declines to pay. Narotamdas 
Bhagtandas v. Dayahhai Ichhnchand^ 6 Bom. a. c. 34. 

Page 144. — Written contract not admitting of re- 
gistration. In addition to the cases cited in the text, see 
also, Chunder Sein v. Qujadhur LalL 1 All. A. c. 148. 

Begistered promissory note. As to the time within 
which a suit may be brought by the payee against the 
maker, and by the endorsee against the endorser of a 
registered promissory note, see, ante^ p. 226. 
Section 1, Clause 12. 

Page 150. — Suit for dispossession. Cause of action. 
Onus of proof. The decision of the Bombay High Court 
in the case of Pandurang Govind v. Balkrinhna HaHy 6 
Bom. A. c. 125, is deserving of much attention. The 
Court said : — " The burden of proof being upon the plaint- 
iflF, what is he required to prove ? Simply, that the cause 
of action accrued within the period of limitation made 
applicable to the suit. This is by no means equivalent to 
saying that a plaintiff in an action of ejectment must 
prove that he has been in possession within twelve years. 
He may not have been in possession within twelve years, 
and yet the cause of action may have accrued within that 
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period. If a man buy a piece of open ground he is not 
bound to enclose it, or to build upon it, or formally to 
take possession of it ; nor, if he does formally take pos- 
session of it, is he bound to proclaim by subsequent cwjtB 
the continuance of his possession. So long as the land 
remains unoccupied his rights are not interfered with, 
and he is not called upon to assert them. He has no 
cause of action and there is no person whom he can sue. 
His cause of action accrues when another person takes pos- 
session of the land, and not before. If he has omitted to 
take possession of the land, himself, he may not be able 
to treat the intruder as a trespasser ; but he can bring an 
action to eject him at any period within twelve years from 
the date of the intruder's occupation of the land," 

Page 151. — Purchaser at execution sale. A purchaser 
at a sale in execution of a decree, stands in the same 
position as the person whose rights he buys, and if a suit 
by the latter for possession would be barred, so also will 
a suit by the former. Enayet Hossein v. Giridhari Lal^ 2 
Ben. p. c. 75. 

Page 155. — Attachment in execution. Where property 
is attached in execution of a decree, the person whose 
property is attached is not thereby dispossessed. Malraja 
V. Narayanaswamy^ 4 Mad. 281. 

Page 167. — Permissive poflsesflion. Where possession 
is permissive, no length of possession confers title on the 
possessor. Ounga Deen Ghowdhry v. Hur Sahai Singh^ 4 
Agra, 261 ; Rdkhal Doss Mudduck v. Modhoosoodun Mud" 
duck, 12 W. E. 319. Where a plaintiff alleges that the 
possession of the defendant has been permissive or fidu- 
ciary, it is for him to prove his allegation. Oomrao Begum 
V. Syud Ramid Jan, 4 Agra, 279. 

Page 158. — Landlord and Tenant. Where in a suit 
to recover possession, the defendant pleads limitation, and 
the plaintiff proves that the commencement of the posses- 
sion of the person through whom the defendant claims 
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"wafl as tenant, it will be for the defendant to show when 
the nature of the poBsesaion was changed, and how it be* 
came adverse. Ramdhun Satra v. Nobin Chunder Chatih 
dhry, 12 W. R. 260. 

Page 159. — ^eotment. MolrarruTeedar. In a suit to 
eject the defendant from certain lands which the plaintiff 
alleged had been held by the defendant under a temporarj 
lease which had expired, the defendant pleaded that he 
and his ancestors had held the land for generations as 
mokurrureedars. The Court was of opinion that if the 
defendant was able to show that for more than twelve 
years prior to suit he had been holding as mokurrureedar 
to the knowledge of the plaintiff^ the suit would be bar- 
red, Tekaitnee Ooura Coomaree v. The Bengal Coal Com- 
pant/, 13 W. E. 129. 

Page 166. — ^Immoveable property. Ofaoe of heredit- 
ary priest. The office of hereditary priest to a temple, 
though not annexed to, nor held by virtue of the owner- 
ship of any land, yet being by Hindoo law classed as 
immoveable property, should in a suit between Hindoos 
be held to be immoveable property within the meaning of 
this Clause. Krishnabhat bin Hiragange v. Kapabhat bin 
Mahalbhat, 6 Bom. a. c. 137. 

Page 168.— Malikana. On appeal from the decision 
of the Division Court in the case of Bhoobee Singh v. Neh- 
moo Bohooy the judgment of Kbmp, J., was confirmed by 
a Bench of three Judges. Peacock, C. J., said : — " Mai- 
ikana is not rent, nor has it the elements of rent. It is 
a right to receive a portion of the profits of the estate for 
which the Government has made a settlement with another 
person, the real proprietor having neglected to come in 
and make a settlement. It being a right to receive some- 
thing out of the collections of the estate, it is an interest 
in immoveable property, and consequently Section 12 of 
Act XIV of 1859, applies to this case. The decision of 
Mr. Justice Kemp, is in conformity with all the previous 
49 
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decisions on the subject which have held that the right 
to collect malikuna is barred, if the malikana has not been 
received for a period of twelve years." 12 W. R. 498. A 
suit for a malikana allowance concerns the proprietary right 
in land as much as a suit for the land itself. Mahotned 
Keramutoollah v. Ahdool Majeed^ 1 All a. c. 205. 

Page 169, — Hakk. Where a hakk is not chained upon 
or payable out of land, a suit for its recovery must be 
brought within six years firom the date of the last pay- 
ment made on account of it. Raiji Manor v. Demi KalU^ 
anrai Hukmutraiy 6 Bom. a. c. 56. 

Page 170. — Alienation by Hindoo widow. Bever^ 
sioner. In accordance with the cases cited in the text, 
see also Indurjeet Koonwar v. Raj Koonwar, 13 W. E. 52. 

Page 171. — Suit to set aside an adoption. The case 
of Sreenath OanQooly v. Mohesh Chunder Roy^ cited in the 
text, will be found reported in 12 W. E. f. b. 14. 

Page 172. — Near and remote heirs. Where a claim 
to property is based on the law of inheritance, a plaintiff's 
suit cannot be maintained, when there are nearer heirs 
of the deceased ancestor who have not disclaimed their 
rights. Oooshaeen Teekumjee v. Pursotum Lalljee, 4 Agra, 
238. 

Page 175. — Sidt by reversioner for possession of prop- 
erty of which the female heir has never held possession. 
In accordance with the decision of the Full Bench in 
Nohin Chunder Chuckerbiitty^ see also Ram Kanai Roy 
Chowdh)^ V. Trilochan Chiwkerbuttyy 1 Ben. s. n. 13. 

Page 178, — Power of widow to compromise litigation. 
With the case of Seeboopersad Da^ cited in the text, 
compare Tarini Charan Ganguli v. Watson^ 3 Ben. a. c. 
437. 

Page 183. — ^Alienation under the Mitakshara law. 
According to the Mitakshara law as construed by the Ben- 
gal Courts, the alienation of joint undivided property by 
one of several joint owners is not valid even for the aliena- 
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tor^B awn share. Sadabart Prasad SahuY. Ibolbash Koer^ 
3 Ben. p. b. 31 ; oompare Chedee Sahee v. Nuthoo Lull 
Chowdhru, 12 W. R. 446. 

Section 1, Clause 13. 

Page 184. — ^Presumption of continuance of joint right 
under Hindoo Law. The general rule that the possession 
of one member of a joint Hindoo family is the possession 
of all the members, does not apply where the peurty claim- 
ing has clearly been excluded firom the &mily. In such 
A case, the possession is adverse, and under the general 
law of limitation the time will nm from the date of such 
adverse possession. Jowala Baksh v. Dharum Singhy 10 
Moore's I. A. 611. 

Page 187. — Claim fbr share in joint family property. 
Exclusive possession. With the case of Suhhai^an v. 
Sankara Subhaiyary cited in the text, compare Abbakka v; 
Ammu Sheftati^ 4 Mad. 137 ; JT. Subhaiya v. JT. Bq/esmra 
SwitrulUy 4 Mad. 354. Maharajulungaru v. Rajah Bow 
Puntulu, 5 Mad 31. 

Section 1, Clause 14. 

Page 197. — ^Lakher^. Sixty years peaceable posses- 
sion. With the case of Chundrabulke Dabeay cited in 
the text, compare Kasheenath Koontcar v. Bunko Beharee 
Chowdhi-y, 12 W. E. 440. 

Section 1, Clause 15. 

Page 209. — Oral evidence not receivable to vary terms 
of written deed. In addition to the cases cited in the text, 
note also Oangadhar Samant v. Madhab Chandra Botfy 
3 Ben. a. c. 83. 

Page 214. — ^Acknowledgment by agent c^ mortgagee. 
An unauthorized acknowledgment by the agent of a mort- 
gagee of the mortgagor's title, does not renew limitation 
imder this Clause. Lutchmee Biiksh Boy v. Bunjeet Bam 
Pandeyy 12 W. E. 443. 

Section 1, Clause 16. 

Page 227. — Suit to recover money paid im.der a decree 



Digitized by 



Google 



388 APPENDIX A. 

afterwards set aside on appeaL A sued B for arrears of 
rent at the rate of Es. 69, by the year, but obtained a 
decree at the rate of Rs. 25, only, in the Conrt of first 
instance. The lower appellate Court allowed the claim 
at the higher rate. On special appeal, this decision was 
set aside and the rate decreed by the first Court was 
confirmed. In the meanwhile, A had sued out execution 
on the decree of the lower appellate Court, and had 
realized rent at the higher rate. On judgment being 
pronounced by the High Court in special appeal, B ap- 
plied to the Collector to recover the sum which he had 
paid in excess of the rate finally allowed, but the Collector 
reftised to interfere. B then sued in the Civil Court for 
a refund of the excess amount. It was held that the suit 
was maintainable, and that the limitation to be applied was 
that of six years under this Clause, to be reckoned from 
the date when the decision of the Coturt of first instance 
was confirmed by the High Court. Hur Dyal Mundul 
V. Tirthanund Thakoor, 13 W. R. 34. 

Page 228. — Suit to enforce a deoree. A suit does not 
lie to enforce a liability specifically imposed by the decree 
of a Civil Coturt in the Mofussil, the right of suit in such 
a case being taken away by Section 11, Act XXTTT of 
1861. K, Sar^eeviyah v. Naif\jiyahj 4 Mad. 463. 
Section 2. 
Page 237. — Trust. Cause of action. Where property 
is placed in the hands of another by way of trust, it has 
been held that no cause of action arises to the owner until 
he has made demand for restoration, and the trustee has 
refused to give up the property. As agidnst the owner 
suing to recover such property, limitation is to be reckon- 
ed from the date of such reAisal, or from the date of a 
distinct assertion by the trustee of an adverse right, and 
not bom the date when the trustee entered into posses- 
sion. Rakhal Doss Mudduck v. Modhoosoodun Mudduck^ 
12 W. R. 319. 
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Section 4. 

Page 246. — Signature of acknowledgment by agent. 
In aooordanoe with the decision in the ease of BudhoO' 
bhoomn BosCy cited in the text, see also Parahotam Manch^ 
haram v. Mima Abdul Latif Khan^ 6 Bom. o. c. 67. 

Page 250. — Acknowledgment may be made to a third 
party. See the decision of the Madras High Court in 
the case of Nijamuddin y. Mahammad Aliy 4 Mad. 385, in 
which the ruling of Lbvinge, J., in the case of Persaud 
Daas Dutt was referred to, and distinguished. 
Section 15. 

Page 296. — Stunmary suit for {KMseasion. AppeaL 
Stamp. Section 26, Act XXIII of 1861, cited in the 
text, provides that no appeal shall lie firom any order or 
decision passed in any suit instituted under Section 16, 
Act XIV of 1859. But by Qause 2 of Schedule No. 1, 
attached to Act VII of 1870,— The Court Fees Act,,-an 
ad valorem fee of one hedf the amoimt chargeable on an 
ordinary plaint or memorandum of appeal, is to be charg- 
ed on a plaint or memorandum of appeal in a suit for pos- 
session brought under this Section. The introduction of 
the words ' or memorandum of appeal,' as applicable to such 
suits, must be regarded as an oversight. 

Page 299. — In a suit for possession brought after six 
months firom date of dispossession, the plaintiffmust prove 
title. With the case of Qreesh Chunder Roy Chowdhryy 
dted in the text, compare the decision of the Madras 
High Court in the case of Achumande Agath Kunhi 
Pathumah v. Makachinde Agath Makachi^ 4 Mad. 478. In 
this case a Magistrate under Section 319 of the Criminal 
Procedure Code, had evicted A who had been in posses- 
sion of certain lands, and had placed B in possession there- 
of, until the rights of the parties should be determined by 
the Civil Court. In was held that in a suit to recover 
possession brought more than six months from the date of 
dispossession, A was boimd to prove his title. 
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Page 300. — Party restored to possession entitled to 
crops: and to mesne profits. A party recovering posses- 
sion of land in virtue of an order passed under this Sec- 
tion, recovers therewith the crops growing thereon, and is 
entitled to cut the same. Shirajdee Pramanick v. Emam 
JSuksh Bisivas, 13 W. R. 104. After recovering posses- 
sion of land in a suit brought under this Section, a plaint- 
iff brought a second suit to recover mesne profits collected 
by the defendant while in possession. It was held by a 
Bench of three Judges, reversing the decision of 
a Division Bench, that the decree in the first suit was 
sufficient pnmd facie evidence of the jdaintiff's title to 
enable him to maintain his suit for mesne profits. Radha 
Churn Ghuttuck v. Zameerutoonniasay 9 W. R. 690; 11 
W. E. 83. Compare Bhawanee Been SaJioo v. Mohun 
Sahooj 1 All. A. c. 188. 

Section 16. 

Page 304. — Minor. Ratification of contract. A dur- 
ing his minority sold certain lands to B. Eleven year& 
after he attained majority, and nearly twelve years from, 
the date of sale, A sued B for the restoration of the lands. 
It was held by Phear, J., that as the plaintiff had allowed 
so long a time to elapse after attaining majority, without 
taking any steps to repudiate his contract, it was to be 
presumed that the consideration for the contract was of 
such a character as to bind him, or that after coming of 
age, he had ratified the contract. Ram Kiahore Bey v. 
Boiddonath Bey^ 13 W. E. 166. Compare Bam Narain 
Boss V. Booi-ga Chum ShuhUy 13 W. R. 172. 
Section 18. 

Page 311. — This Section has been repealed by Act 
XIV of 1870. 

Section 19. 
Page 313. — The proviso of this Section is repealed by 
Act XIV of 1870. 
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Section 20. 

Page 321. — Computation of time within which exe- 
i^ution may issue. The three years within which exe- 
cution must be applied for, are, in cases of appeal, to be 
reckoned from the date of the decree in the Appellate Court. 
Buldeo V. Guj Singh, 1 All. a. c. 161. 

Page 330. — Dilatoriness of Court executing decree. 
With the cases cited in the text, compare the case of 
Oooroo Doss Dutt v. Oonm Churn Roy, 13 W. R. 83, in 
which it was observed that cJthough it is the duty of the 
Court to issue process after application has been made for 
execution, yet the law fully intends that when the decree- 
holder sees that the Court has taken no steps to issue any 
process, he shall be diligent, and move the Court from 
time to time as required, to keep himself within the period 
of limitation. 

Page 336. — Joint decree in favour of several plaintifb. 
A joint decree in favour of several plaintiffs, is kept alive 
by proceedings taken to enforce it by any one of them. 
Aodh Beharee LallY. Brqjo Mohun Lall, 13 W. R. 128. 

Page 339. — Proceedings in execution taken against a 
judgment-debtor, do not keep the decree alive as against 
a surety, who was no party to the original suit. "With the 
case of Hurkoo Singh, cited in the text, compare Gujendro 
Narain Roy v. Remanjinee Dossee, 13 W. R. 35. 

Page 341. — Unnecessary application. An application 
purporting to be made in furtherance of the execution of 
a decree, but which the judgment-creditor cannot in 
reason expect to be successful, and which is not followed 
up by any other proceeding within three years, cannot be 
said to be a bond fide effort to enforce the decree. Modhoo^ 
mothy Dabea v. Dhunput Singh, 13 W. R. 164. 

Page 342. — Three years next preceding application 
for execution. In connection with the case of Brojo 
Beharee Sahay, note also Biswasoo Koonwar v, Khodie 
Lall, 13 W. R. 122. 
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Page 358. — Agreement between parties does not ex- 
tend time for execution of decree. An application for 
execution cannot be brought down to a later date than that 
on which it was made, by any agreement between the 
decreeholder and judgment-debtor to postpone execution. 
Modhoomothy Dahea v. Dhunput Singh^ 13 W. R. 164. 
It has been decided by the Madras High Court that pro- 
cess of execution cannot issue to enforce a rminamah 
filed in a suit, xmtil a decree has been passed in the suit, 
embodying its terms. Salt Oiridharadosa v. Bajah Suraneni 
Lakshmi Venkamma Row, 6 Mad. 93. 

Page 358. — Appeal firom decision declaring execution 
barred. Under Section 11, Act XXIII of 1861, an ap- 
peal lies firom a decision as to whether the execution of a 
decree is barred or not. Sari Vishnu v. Oopal bin Ragji^ 
6 Bom. A. c. 181. 

Sbcfion 21. 

Page 359.— This Section is repealed by Act XIV of 
1870. The construction of the Section followed by the 
Calcutta High Court in the case of Kangalee Chum 
Qhoaaly was concurred ia by the Madras High Court in 
the case of Karuppanan t. Mufhannan Servey^ 6 Mad. 105. 

Section 23. 
Page 364. — This Section is repealed by Act XIV of 

1870. 
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Acts postponing the Operation of Act XIV of 1859- 

Act No. XI of 1861. 

Passed by the Legislative Council of India, Received the 
assent of the Govemor-Oeneraly on the \st May^ 1861. 

I. All suits now pending, or which shall be instituted 
Snita DOW pending or in- before the 1st day of January, 

tti to tod before i8t Jannaiy, 1862, shall be tried and deter- 

1863, to be tried as if Act . ..» . i vttt r lo-n /a 

XIV of 1859, had not been mined as if Act XIV of 18o9 (to 
P®®*®^- provide for the Limitation of Suits) 

had not been passed. 

II. Sections XIX, XX, XXI, XXII, and XXIII, of 
Sections 19, 20, 21, 22. the Said Aot, shall not take etfoct 

and 23, not to take effect tiU , j- -i /. ii 

i8t January, 1862. OF havo any Operation before the 

said 1st day of January, 1862. 

Act No. XXXII of 1861. 

Passed by the Legislative Council of India, Received the assent 
of the Oovetmor-Oeneral on the 7th September, 1861. 

Whereas it is expedient to postpone the operation of 

Preamble. 80 much of Act XIV of 18.>9, 

(to provide for the Limitation of Suits) as limits the period 
for the commencement of suits for the amount of bills for 
articles sold by retail ; It is enacted as follows : — 

That part of Clause 8 of Section I of the said Act which 
Part of cianse 8, Sec- relates to bills for articles sold 

^oTr^l^efflcfbefort ^7 ^-^^' shaU not take effect Or 
ist Jnly, 1862. have any operation before the 1st 

day of July, 1862. 
50 
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ACT No. XIV OF 1862. 

Passed hy the Legislative Council of India. Received the 
assent of the Qovemor-Oeneralj on the 2^rd April j 1862, 

Whereas it is expedient to postpone the operation of 

Preamble. bo much of Act XIV of 1859 as 

limits the period for the oommenoement of suits for the 

amount of bills for articles sold by retail where the cause 

of action arose before the passing of that Act ; It is enacted 

as follows : — 

I. All suits that may now be pending or that shall be 

o .. ,. instituted before the 1st of Jan- 

Smts now pending or 

msutnted before let Jan- uary, 1865, to recover the amount 

S^'StR'^e'^'trri^ of bills for any articles sold by 

canse of action arose before retail, shall, in all cases in which 

MsJTbftriili'dlJf the oanseof action arose before the 

mined as if that Act had passing of the said Act XIV of 

en pass . 1859, be tried and determined as 

if that Act had not been passed. 
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ABANDONMENT 

of right of user. 67, 68, 378. 

of lands. 160. 
ABSENCE 

of defendant out of British territories in India. 284- 
285. 

o£ plaintiff. 285. 

of judgment-debtor. 285, 349. 
ABSOLUTE SALE 

oral evidence not admissible to prove that a writing 
purporting to be a deed of, was intended to operate 
merely as a conditional sale. 74, 209, 387. 
ACCEPTANCE 

of bill of exchange. See Bill op Exohakob. 
ACCESSORY 

to fraud. 268. 
ACCOUNT 

verbal adjustment of, 138-142. 

suit by partner for, 220-221. 
„ against agent for, 223-225. 
ACCOUNT CURRENT 

suits for balances of, between merchants who have had 
mutual dealings. 264-267. 
ACCOUNT STATED 

limitation in suit on, how reckoned* 138-142, 383. 
ACCRETION. See Alluvion. 
ACKNOWLEDGMENT. 

written, of right to share in a waian, 195. 

by depositary, pawnee, or mortgagee, effect of in ex^ 
tending limitation. 207, 213-214. 

by agent of mortgagee. 214, 387. 

by mortgagor. 218, 262. 

by person liable to pay debt, or legacy. 242. 

need not specify amoimt of debt. 243-244. 
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ACKNOWLEDGEMENT.— Con^mt^rf. 
of debt due but not payable. 244. 
of conditional liability, ib. 
after action brought, ib. 
of execution of promissory note, but repudiating 

liability. 245. 
must be signed, but signature need not be subjoined. 

ib. 
or sealed, ib. 

signed by agent will not continue liability of princi- 
pal. 246, 389. 
signed by one partner or executor will not continue 

liability of another. 246. 
absence of, cannot be supplied by evidence of debtor's 

verbal admission, ib. 
part-payment, or payment of interest has not effect 

of, 246-248, 251-255. 
though vouched by a written memorandum signed by 

the defendant. 248-250. 
made to a third party. 250-251, 389. 
in suit against Government. 251. 
of right to execute a decree of a Court established by 

Royal Charter. 312-313. 
effect of in extending period for execution of decrees. 
345-347. 
ACaUIESCENOE 

in interruption of right of user. 67, 878. 
equitable relief refused on ground of, 301-805, 390. 
doctrine of, not applicable in Courts not established 
by Eoyal Charter. 303. 
ACaUISITION 

of title by prescription. See PEESCRiFnoir. 
ACTION. See Caitsb of Action. 

fraudulent concealment of right of^ 267-269. 
ACTIONABLE WRONG 

compensation for loss by death occasioned by, 241. 
ADDING PARTIES. See Amendment. 
ADJUSTMENT 

verbal of accounts. 138-142. 
ADMINISTRATOR 

action,by for wrong committed to person deceased. 241. 
ADMINISTRATOR GENERAL 

circumstances under which letters of administration 

wiU not be grants to, 58. 
where suit will not lie against, 285. 
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ADMISSION. See Acknowledgment. 
ADOPTED SON 

suit by to set aside acts of his adopting mother. 277- 
279, 293-294. 
ADOPTION 

suit to set aside, 50-52, 171, 376. 
ADVANCE 

of money in payment of goods, 43-44, 134. 
ADVEESE POSSESSION 

what constitutes, 150-163. 

which bars a Hindoo widow bars the heirs after her. 

174-175. 
no presumption of, in the case of joint Hindoo family. 

184-192. 
possession by tenant at will, not, 208-209. 
by mortgagee, not, 210-211. 
holding by trustee, not, 232-237. 
of bond fide purchaser from trustee, mortgagee, &c. 256- 

261. 
in cases of fraud and dishonesty, 271-273. 
AGE. See Minob, 
AGENT 

written acknowledgment by, «14, 246, 387, 388. 
limitation in suit by principal against, 136, 223-225. 
ALIENATIONS 

by Hindoo widow, suits to set aside, 169-179, 386. 
of ancestral property held under Mitakshara law. 179- 
183, 386. 

ALLUVION 

adverse possession in respect of land formed by, 153-154. 
AMENDMENT 

computation of limitation where plaint returned for, 
37-38. 

of plaint by adding parties, effect of, 39-41. 

of survey map, 1 1 5-1 1 6. 

of application for execution, 330. 
ANCESTHAL PROPEETY 

alienation of, 179-183, 386. 

su its for share in 184-192, 387. 
ANCIENT 

lights and air, 70-72, 378. 
APPEAL 

opinion of Madras and Calcutta High Courts that ploa 
of limitation may be taken in regular, but not in 
special, 10-12, 371. 
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APPEAL— Continued. 

contrary opinion of Bombay High Court. 10^ 371. 

from decision on issue of limitation. 14-22. 

from survey award. 120-122. 

time for presenting petition of, 26-36. 

period of pendency of, to be deducted in computing 

limitation. 290-292. 
aliter^ where procedure by appeal is prohibited by 

law. 293. 
period within which execution may be applied for, to 

be reckoned from date of decision upon,3l7-322,391. 
APPELLATE COURT. 

question whether plea of limitation can be taken in^ 

when not taken in Court of first instance. 2-19, 371. 
opinion of senior of two judges sitting as, to prevail. 

22. « 

APPLICATION 

for appeal or review of judgment. See Appkaii. Ek- 

VTEW. 

for certificate of heirship. 110-111. 
for execution. See Exeotttion. 

abreaes of rent 

suits for under Act X of 1859. Ill, 130, 381. 
ARREARS OF REVENUE 

suits to set aside sale of property sold for, 88, 102* 
„ to set aside attachment, &c., of land for, 102-103, 
„ to avoid incumbrances or imder-tenures in estates 
sold for, 263-264. 

purchaser at auction sale for, 55-57, 116, 199-200, 206. 
ARTIZAN8 

suits by f<Mr recovery af wages. 77, 85-86, 133. 
ASSESSMENT 

of rent-free land. See Lakhebaj. 
ATTACHMENT 

claims to property under, 89-92. 

of land for arrears of revenue, suits to set aside, 102. 

of lands under Act IV of 1840. 123. 

in execution, effect of in keeping alive decree. 331-339. 

of property, no dispossession of the owner. 384. 
ATTESTATION 

of deed befcnre Cazee not equivalent to registration. 
143. 
ATTORNEY 

suit by, for remuneration. 132-133. 
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AUCTION PUECHA8ER 

at sale in execution of a decree. 55, 57, 151, 384. 
fitands in the place of the person whose right he buys. 

89, 384. 
suit against, to set aside side. 88-102. 
suit by, for possession. 288-289, 295. 
at sale for arrears of Gt>yemment revenue. See Ab- 

££AB8 OF EEVBinJB. 

AWAED 

nummary, of Civil Court not established by Boyal 

Charter, suit to set aside or alter. 105-111. 
of Eevenue officer in settlement of lands, suit to con- 
test. 111-122. 
survey, not followed by possession. 151. 
period allowed for enforcing execution of summary, 
362-364. 
BALANCE 

of account-current. See Aooouirr OuBBEyr. 
BENAMI 

suit for possession by a plaintiff in whose name lands 

have been purchased. 152. 
transaction, does not create relationship of trustee and 

cestui que trust between the parties. 235, 259. 
order passed against a party in whose name lands 
have been purchased. 382. 
BILL 

of Exchange, dishonour of, 47. 
tavern. 77. 

for articles sold by retail. 128. 
BOARD AND LODGINa 

limitation of one year in suits for payment of, 77. 
BOAT HIEE 

limitation of three years in suits for recovery of, 127. 
BONA FIDES 

in purchase from trustee, mortgagee, &c. 214, 256- 

261. 
in prosecution of suit. 286, 291-293. 
in proceedings in execution of decree. 322-333. 
BOND 

suit cannot be maintained on, before date fixed therein 

for payment. 45. 
suit on, payable by instalments. 43, 251-255. 
suit on, securing payment of money by collateral 

mortgage of immoveable property. 145, 164-166. 
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BEEACH 

of contract. See Contract. 

of Law or Regulation, suits for penalties or for- 
feitures for, 77. 
of trust, suits against trustees and their representatives 
for, 232-237. 

BUILDINQS 

suit for rent of, 127, 130. 

prescriptive rights in respect of, 70-72, 378- 

OALENDAE 

English and Native, 42, 375. 
CAUSE OF ACTION 

When arising in suit 

to set aside a deed. 41, 214-215. 

for possession after dispossession under fraudulent 

deed. 41,-42. 
on contract to pay money at a future day. 42. 
on agreement to pay on demand, t^. 
on promissory note bearing native date. 42-43, 375. 
on instalment bond. 43. 
on instalment bond with condition that on failure to 

pay one instalment, the whole amoimt secured shall 

become due. 217, 251-255. 
to recover balance of money advanced for purchase of 

goods. 43-44, 134, 265-267. 
against a defendant who has renounced a contract. 44- 

45. 
on a contract including a series of contracts. 45. 
by lessor against lessee for value of trees cut down 

contrary to terms of lease. 45-46. 
for value of trees which lessee was entitled to remove 

on giving up possession. 46-47. 
on dishonoured bill of exchange. 47. 
for reimbursement or contribution, 47-50, 219-222, 

225. 
for recovery of lost property, 50. 
to set aside an adoption. 50-52. 
by reversioner to prevent waste. 376. 
for dower imder Mahomedan law. 52-53, 216, 226. 
on judgment. 53-54, 227-228. 
in suit for possession by purchaser by private sale. 

55,151. 
by purchaser at execution sale. 55, 57, 151. 
by purchaser at sale for arrears of revenue. 55-56. 
by mortgagee against third party who has established 

title against mortgagor. 57, 217. 
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CAUSE OP ACnaO'N'^Coniinued. 
When abisino in suit 
by a plaintiff who has been nonsuited in a previous 

litigation. 57. 
to enforce right of pre-emption. 72-77, 379. 
for pecuniary penalties &c. 77. 
for injury to personal property. 78-83. 
for injury by defendant cutting a water-course so as to 

overflow plaintiff's land. 81-82. 
- for injury by defendant obstructing flow of water from 

a cansd or ranning stream, 82-83. 
for damages arising out of tortious act of servant. 

83, 136-137. 
for injury to reputation. 83-85, 379. 
by servant for wages. 85-87. 
by servant for money had and received. 87. 
to set aside sfde in execution of adecree. 88-102, 379-380. 
to set aside attachment &o. for arrears of revenue. 102- 

105. . 
to set aside summary decision of Civil Court not estab- 

Ushed by Eoyal Charter. 105-111, 380-381. 
to contest awards by revenue authorities in settlement 

of lands, or to recover lands comprised in such a- 

wards. 111-122, 381-382. 
for recovery of land comprised in orders made for pos- 
session under certain Acts, 122-127, 382. 
for price of goods sold wholesale or retail. 127-130, 

133-134. 
for rent of buildings or land, 130. 
for money lent on interest or for breach of contract not 

in writing, or not signed, 130-142, 166. 
in suit for work and labour, 131-133, 382. 
for recovery of purchase money paid in advance for 

lands, 135, 225. 
on breach of implied contract. 136-1 38. 
on an account stated. 138-142, 383. 
for breach of written contract. 143-146, 383. 
on debts of record and specialties. 146-149. 
for recovery of immoveable property or of interest in 

immoveable property. 149-183, 383. 
for declaration of title when plaintiff is in possession. 

149. 
for recovery of lands where plaintiff claims as lessee 

under Government. 151-152, 310. 
for possession where lands bought henami. 152. 
for possession by one of several co-sharers under a 

wifi. 152-153. 

61 
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CAUSE OF ACnOlU— Continued. 

When AnisiNa in suit 

for possession of lands formed by allnvion. 153. 

for possession of lands which have been submerged. 154. 

for possession of lands imder temporary settlement 
with defendant. 154-155. 

by plaintiff who after twelve years' dispossession has 
obtained possession, and has again been disposses- 
sed. 155-156. 

for possession of property of which defendant's occu- 
pation has been permissive. 156-157, 208-209, 384. 

for possession by landlord against tenant. 157-1 60, 384. 

for possession against a * squatter.' 160. 

by a plaintiff who had abandoned the lands he claims. 
160. 

for possession where defendant's occupation has been 
adverse. 160-161. 

by purchaser of putnee sold for arrears of rent against 
a trespasser. 161-162. 

in suit to establish a right of possession in waste lands. 
162-163. 

to enforce payment of a money debt as a charge on 
immoveable property. 164-1 65, 216. 

for maltkana. 166-168, 385. 

for toda garas allowance. 168. 

for recovery oihakh, 168, 386.. 

for recovery ofmiras lands, 169. 

by reversioner in respect of alienations by a Hindoo 
widow. 169-178, 386. 

by reversioner against his ancestor's lessee. 178. 

by son to set aside alienations by father when parties 
are subject to Mitakshara law. 179-183. 

to enforce share in joint family property and for main- 
tenance. 183-196, 387. 

to establish right to share in a watan. 195. 

by proprietor to assess or resume laJcheraj lands. 196- 
207. 

against depositary, pawnee, or mortgagee, for recovery 
of property. 207-218. 

by depositary or pawnee with whom moveable property 
h€w been pledged in security, for recovery of money 
lent. 215. 

by mortgagee for possession of immoveable property 
mortgaged. 216-218. 

by partner for contribution. 220. 

by partner for account. 220-221. 

by manager of joint estate for contribution. 221. 

by co-sharer for contribution. 221-222. 



Digitized by 



Google 



INDBX. 403 

CAUSE OF ACniOH'-Continued. 

WhBN ABISINa DT SUIT 

by principal against agent. 223-225. 

to recover amount due on a Policy of Insurance. 226. 

by endorsee of registered promissory note. 226. 

to set aside order of commissioner of non-regulation 
province for payment of increased revenue. 227. 

to set aside decree on ground of fraud, ib, 

on judgment of Foreign Court. 227-228. 

on judgment of Indian Court. 228. 

for injury to real property. 228-229. 

for mesne profits. 229-232. 

against trustee or his representatives. 232-237, 388. 

against bond fids purchaser from depositary, pawnee 
or mortgagee. 256-261. 

by mortgagee in Courts established by Boyal Charter 
for possession of immoveable property mortgaged. 
261-262. 

to avoid incumbrances or under-tenures in estates pur- 
chased at sales for arrears of revenue. 263. 

for balance of accounts-current between merchants 
and traders having mutual dealings. 264-267. 

by plaintiff whose right of action, or document sup- 
porting right of action, has been fraudulently con- 
cealed. 267-269. 

where cause of action is founded on fraud. 269-273. 

by Government to establish public right. 305-31 1 . 
CAZEE 

atte station of lease before, not registration. 143. 
CEETIFICATE 

of representative title. 1 1 0- 1 1 1 , 329-330. 

of sale in execution of a decree. 56, 95. 

of sale for arrears of revenue. b^» 
CLAIM 

limitation in suit for public, 305-311. 

against a Company being wound up by Court. 39. 

suit against, by attorney, vakeel or mookhtear, 131-133. 
COMMENCEMENT 

of suit, 36-41. 

of running of period of limitation. See Cause of Ac- 
TioK. Computation. 
COMMISSION AGENT 

suit against, 134, 225. 

suit by, 265. 
COMPENSATION 

for land taken by Government, 50, 225, 251. 
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OOMPEOMISE 

fraudulent deed of, 41. 

by Hindoo widow. 177-178. 

effect of, in extending time for executing decree. 345, 
356-368. 
COMPUTATION 

OF PERIODS OF LIMITATION. GENERAL RULES AS TO. 

day on which ca\ise of action arose to be excluded. 

22-23, 372. 
where period of limitation expires at a time when the 

Courts are closed. 24-26, 372-373. 
in applications for appeals, and for review. 26-36, 373- 

374. 
where plaint presented but not registered. 36. 
where plaint presented after ofice hours on last day 

of period of limitation. 36-37. 
where plaint filed on a holiday. 374-375. 
where plaint filed in time, is returned for amend- 
ment. 37-38. 
where plaintiff applies to sue as a pauper. 38-39. 
in claim against a Company which is being wound up 

under the orders of Court. 39. 
in case of purchase by private sale. 55, 151, 384. 
„ at execution sale. 55;57. 
„ at sale for arrears of revenue. 55,56. 
where a new plaintiff or defendant is substituted or 

added. 39-40. 
where the defendant dies. 40-41, 375. 

CONCEALMENT 

fraudulent, of right of action or document. 267-269. 

CONCUEEENT 

jurisdiction of civil and revenue Courts in claims to 

assess lakheraj lands. 202-203. 
periods of limitation. 241. 

CONDITIONAL SALE 

right of pre-emption does not accrue upon, 74. 
oral evidence of, 74. 
CONFIEMATION 

of sale. 56, 88-89. 
CONSIDERATION 

purchase from trustees, &c., for valuable, 256-261. 
„ from party guilty of or accessory to fraud, for 
valuable, 268-269. 
CONSTEUCTION 

of law of limitation, strict. 1. 

„ liberal. 288. 
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CONSTRUCTIVE 

possession in relation to pre-emption. 76. 

possession of waste and uncultiyated lands. 162. 

trust. 233. 

fraud. 272. 
CONTINUANCE 

of joint right in ancestral property, presumption of, 
184-192. 

of mutual dealings between merchants. 264-267. 
CONTRACT 

verbaL 130-142. 

written and signed. 142-146. 

registered. 144-146. 

impUed by law. 137-138, 222, 224. 

to pay money on a future day. 42. 

to pay on demand, ib, 

bearing native date. 42-43, 375. 

to pay by instalments. 43, 217, 251-255. 

for delivery of goods to be paid for in advance. 43-44, 
134. 

renunciation of, 44-45. 

limitation runs from date of breach of, 46. 

for payment of dower by Mahomedan. 52-53, 226. 

for supply of goods without fixed period of credit. 
129. 

for work and labour. 131-133. 

retail and wholesale. 129,133. 

writings not constituting, 143,383. 

failure to give title, a breach of, 143, 225. 

of del credere agent. 225, 266. 

of insurance. 226. 
CONTRIBUTION 

suits for, 137, 219-225. 

suit by co-trustee for, 233. 
COPYRIGHT 

suit for infringement of, 77. 
COSTS 

decree for, how kept alive. 334. 
COURT 

rejection by, of plaint on ground of limitation. 21-22, 
372. 

of original jurisdiction, may notice issue of limitation 
although not raised by defendant. 2. 

of appeal, cannot (?) notice plea of limitation not taken 
in lower court. 2-14, 371. 

of appeal, must try issue of limitation raised in court 
of &rst instance, 18. 
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COTTRT^Continued, 

of appeal, need not try issue of limitation where plaint 

does not show that the suit is barred, 19. 
closing of, during holidays, 24-26, 372-373, 374-375. 
suit on judgment of Foreign, 54,227. 
suit on judgment of British, in India, 53-54, 146-149, 

228, 376. 

COVEETUEE 

See Disability. 
CEOPS 

suit for value of, cut and carried away. 78. 

suit for injury to, 379. 

suit for injury to land rendering it incapable of pro- 
ducing, 81-83, 379. 

DAMAGES 

for injury to the person &c. 77-83. 
for injury to reputation. 83-85, 379. 

DAUGHTEE 

relinquishment by widow in fayour of, 171. 

suit by, for possession of property. 177. 

suit by sons of, 175-176. 

suit by reversioner on death of, 177. 

suit by, for share of joint property. 190. 
DEALINGS 

mutual, 264-267. 

retail, wholesale, 127-130, 133-134. 

fraudulent. See Fraud. 
DEATH 

of defendant, 40-41, 375. 
DEBT 

suits for. See Caitsb of Action. Pebiob of Limita- 
tion. 

of record or specialty, in Cfwes governed by English 
law. 146-149. 

admission of. See Acknowledgment. 
DECISION 

in computing term for executing decree, limitation 
runs from date of final, 317-322. 

suit to set aside summary, 105-111. 

time allowed for execution of summary, 362-364. 
DECBEE 

suit to set aside, as obtained by fraud. 227. 

suit to recover money paid under, 387-388. 

fresh suit cannot be maintained on, 228, 388. 
DECLAEATION 

of tide, suit for, 149, 170. 
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DEDUCTION 

from period of limitation, of time during wliich plaint- 
iff has been imder a legal disability. 273-284. 

of time during which defendant has been absent from 
British territories in India. 284, 285. 

of time during which a previous suit has been pend- 
ing. 285-296. 
DEED 

suit to set aside, 41. 
DEFAULT 

in payment of instalment. 43, 217,251-255, 353-357. 

application for execution struck off for, 325-326. 
DEFAULTINa 

executor, suit against representatives of, 235. 
DEFENDANT 

respondent, need not file separate appeal against rul- 
ing of inferior Court on issue of limitation, 17. 

non-joinder of, 39-41. 

death of, 40-41, 375. 

absence of, 284-285. 
DEUVEEY 

and acceptance of goods, 129, 131-133. 
DEMAND 

agreement to pay on, 42. 

cause of action arising on, 388. 
DEPOSIT 

. suit for recovery of, 207-209. 

suit for recovery of, from bond fide purchaser. 256-261. 

of title deeds in security for money debt. 1 66. 
DEPOSITARY 

meaning of word, 208. 

suit by, 215. 
DEPUTY 

possession of, not adverse, 237. 
DISABILITY 

computation of limitation in case of legal, 273-279. 

persons to be deemed under, 280-284. 

no legal, except as provided in Act. 280. 

imprisonment not, 284-285. 
DISHONESTY. 

in obtaining possession does not prevent operation of 
limitation. 273. 
DISHONOUR 

of bill of exchange. See Bill of Exghanqb. 
DISPOSSESSION 

cause of action arises on, 150. 

otherwise than by due course of law. 296-301. 



Digitized by 



Google 



408 INDEX. 

DOCUMENT 

necessary to establish a right of action, fraudulent 

concealment of, 267. 

DOWEE 

suit by Mahomedan woman for, 52-53, 216. 

suit by heirs of Mahomedan woman for, 226. 
EASEMENT 

prescriptive right to, 62-73. 

time required to establish, 62-65, 377. 

conditions under which acquired, 66, 377. 

abandonment of right to, 67, 378. 
EJECTMENT 

suit for, 383, 385. 
ENCEOACHMENT 

where land held putnee. 1 6 1 - 1 62. 

by tenant. 162-163. 

by adjacent owner. 163. 
ENGLISH LAW 

as to debts and obligations of record and specialty. 
146-149. 

as to acknowledgments to third parties. 247-248. 

as to part payments, not applicable in India. 246-247. 

as to forcible dispossession by free-holder. 297. 
EaiHTABLE 

construction. 25. 

doctrine of laches and acquiescence. 59, 273, 301-305, 
EREOR 

amendment of, in plaint. See Amendment. 
ESTATE 

sidt for share in joint ancestral, 183-192. 

suit against general, of deceased trustee. 232-233. 

EVIDENCE. See Obal Evidence. 
EXCLUSION 

of time in computing limitation. See Deduction. 
EXCLUSIVE PEIYILEaE 

suit for damages for infringment of, 77. 
EXCHANGE. See Bill of Exchange. 
EXECUTION 

of judgments, &c., of Courts established by Royal Char- 
ter, 312-313. 

proviso of Section 19 as to, repealed. 390. 

of decrees of the Privy Coimcil. 313-314. 

of decrees of High Court. 314. 

of decrees of Small Cause Courts in Presidency Towns. 
315. 

of judgments, &c., of Courts not established by Eoyal 
Charter, 316. 
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EXECUTION— Continued, 

old rules as to computing term for, 316-317. 

term for, to be reckoned from date of final judgment. 
317-322, 391. 

bond fide proceedings in, keep alive decree* 322. 

proceedings in, when more than a year has elapsed 
from date of decree. 327. 

notice of, tojudgment-debtor or his representative. 327- 
330. 

application for, should not be rejected for a mere 
irregularity in form. 330. 

dilatoriness of Court in, 330, 391, 

decree referred to another Court for, 330-331. 

attachment of property in, 331-333. 

confirmation of sale in, 333. 

taking out of Court proceeds of sale in, 334. 

of decree for possession, mesne profits and costs. %h. 

of decree for interest, ih. 

payments made out of Court in satisfaction of a decree. 
334-335. 

of joint decree in favour of several plaintiflfe. 336, 391. 

of joint decree against several defendants. 336-339. 

decree enforced against principal, not kept alive 
against surety. 338-339, 391. 

litigation in furtherance of decree keeps it alive, 339- 
341. 

three years next preceding application for, how com- 
puted. 342, 391. 

barred right of^ not revived by subsequent proceedings 
in, 342-344. 

period for, may (?) be extended under general provi- 
sions of the Limitation Act. 344-352. 

of decree for payment by instalments. 353-355. 

arrangement entered into after decree, for payment 
by instalments. 356-358. 

decree of which execution is barred cannot be set off 
against another decree, execution of which is not 
barred. 358. 

where original decree-holder barred, no one else can 
execute. 358. 

special provisions of Section 21, as to judgments, &c., 
in force when Limitation Act passed. 358-362. 
repealed. 392. 

of summary decisions, &c. 362-364. 

special provisions of Section 23, as to summary deci- 
sions in force when Limitation Act passed. 364. 

repealed. 392. 
52 
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EXECUTOE 

suit against for legacy, 14&. 
of deceased trustee, 235. 

defaulting, ih, 

holding estate in trust, 236. 

suit by for actionable wrong, 241. 

acknowledgment by of liability to pay legacy, 242-246. 
KXPIRY 

of period of limitation when Courts closed. See Coubt. 
EXTENSION 

of period of limitation. 

by acknowledgment. See Aoknowledgment. 

on the ground of fraud. 267-273. 

disability. 273-284. 

absence of defendant. 284-285. 

pendency of previous suit. 285-296. 

of time for presentment of petition for appeal or review. 
27-34, 373-374. 

of term for executing decrees. See Execution. 
FEES 

suit for, by vakeel, attorney or mookhtear, 131-133. 
by physician. 382. 
FINDING 

of Court on issue of limitation to be distinct. 18, 150. 
FISHEEIES 

suit for possession of, by Government 307-308. 
FOEECLOSUEE 

limitation in suit for, 216-217, 261-262. 

See Prebmptioit. 
FOEEIGN COUET 

suit on judgment of, 54, 227. 
FOEFEITUEE 

for breach of Law. 77. 
FEAUD 

suit to set aside fraudulent deed. 41-42, 88, 214, 270. 

to recover money paid on fraudulent representation. 
224, 225. 

to set aside decree obtained by, 227. 

to set aside execution sale, on ground of, 379. 

will not be assumed. 260. 

purchase of mortgaged property by moi-tgagee in 
possession, when amounting to, 261. 

complained of, to be distinctly set forth in plaint. 268. 

right of action or document establishing right of ac- 
tion concealed by, 267-269. 

cause of action founded on, 269. 

suit for recovery of land where plaintiff alleges dis- 
possession by, 271-273. 
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FUENinrRE 

suit for hire of, 127. 

FUETHEEANOE 

of decree, litigation in, 339-341. 

GHATWALS 

suit by Government against, for poasession. 308. 
GOODS 

suit to recover balance of money advanced for pur- 
chase of, 43-44, 144, 265-267. 
suit for price of, sold by wholesale or retail. 127-130, 
133-134. 

GOMASTAH 

suit against, for misappropriation. 136-137. 
for an account. 223-224. 
by, for wages. 243. 
GOVEENMENT 

suits by, for recovery of public claims. 305-3 1 1 . 
regulations of the Bengal Code allowing sixty year* 
limitation in stiits by, repealed. 306. 
GOVEENMENT-LESSEE. See Lessee. 
GUAEDIAN 

fraud of, 41-42. 

payment by, of debt barred by limitation, 58. 
suing on behalf of minor is entitled to deduction of 
time by reason of minor's disability, 275-276. 
HAKK 

suit to recover, 168-169, 386. 

HATHCHITTA 

not a written contract within the meaning of 8ec. 10. 
143. 
HINDOO 

proprietors, fiill age of. See Minokity. 
widow, alienations by. See Alienations. 

claim for maintenance by. See Maintenance. 
law. See Preemption, Mitakshara. 
HIEE 

of animals, boats, vehicles, furnituie, suit to recover, 
127. 
HOLIDAYS 

rule where period for instituting suit expires when 

Court is closed for, 24-26, 372-374. 
rule where time for appeal or review has so expiied, 
28-30. 
HUSBAND 

suit by, to recover possession of his wifo. 219. 
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HYPOTHECATION 

of land, creates an interest in immoveable property, 

145, 164-166. 
IDIOT 

legal disabiliiy of, 280. 
IGNOEANCE 

of right of action does not prevent limitation running, 

imlesB fraud be alleged, 102, 271. 
presumption of, in esse of minor, 271. 
IMMOVEABLE PEOPERTY 

suit for injury to, 81-83, 164, 228-229. 

for mesne profits, not a suit for recovery of interest 

in, 164, 229-232. 
to set aside sale of, in execution, 88-102. 
for the recovery of, or of interest in, 149-183. 
to enforce right to share in, or receive maintenance 

from, 183-196. 
by mortgagee to enforce money debt as a charge, on, 

164-166, 216. 
by mortgagor to redeem, 207-218. 
by mortgagee for possession of, 218, 261-262. 
in suit between Hindoos the office of hereditary priest 

to a temple to be classed as, within the meaning of 

Sec. 12. 385. 

IMPEISONMENT 

not a legal disabiliiy, 284, 285. 
INCOME-TAX 

suit for refund of money paid on accoimt of, 239-240. 
INCUMBEANCES 

suits to avoid, in estate sold for arrears of revenue, 
263-264. 
INDIGO CONTRACT 

suit on breach of, 44-45, 134, 138-141, 219. 
INFANCY. SeeMiNOE. 
INFEINGEMENT 

of copyright or other exclusive privilege, 77. 
INHEEITANCE 

suit for maintenance, where a charge on, 183, 192-194. 

IN JURY 

to person, personal property, or reputation, 77-85,379. 

to immoveable property, 81-83, 228-229. 
INSTALMENTS 

time to be allowed for executing a decree made pay- 
able by, 353-358. 
INSTALMENT BOND 

suit on, 43, 217, 251-255. 
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INSTITUTION OF SUIT 

date o^ 36-40. 
INTEEEST 

suit for, where no written contract. 130 131. 

where written contract has not been regis- 
tered. 143. 

on registered contract. 145. 

payment of, does not operate as acknowledgment 
within meaning of Sec. 4. 246-247. 

payment of, on mortgage debt, effect of, 261. 

decree for, 334. 

in immoveable property. See Immoveable Pkopekty. 

INTERLOCUTOEY 

order, 15. 
INTERROGATION 

of plaintiff by Court. 9, 21. 
INVASION 

of privacy, usage of Gujarat. 71, 378. 
ISSUE 

of limitation, when to be raised. 2-18, 371. 
how to be tried. 19-21, 371. 
JOINDER 

of defendant af^r action brought. 39-41. 

of plaintiff ib. 
JOINT 

estate, suit by manager of, for contribution. 221. 

family property, suit for share in. 183-196. 

claim for immoveable property. 152. 

decree. 336-339. 
JUDGMENT 

suit on, of foreign Court, 54-227. 

of Court of this country, 53-54, 146-149, 228. 

execution of. See Execution. 
JUNGLE-LANDS 

adverse possession of, 162-163. 
JURISDICTION 

plea of limitation not a question of, 8, 371. 

deduction of pendency of suit in Court without, 285- 
296. 

deduction of time during which proceedings in exe- 
cution have been pending in Court without, 349-352. 

concurrent, 203-241. 
KISTIBUNDEE. See Instalment Bond. 
LABOUR 

suit for remuneration for work and, 131. 
LABOURER 

suit by, for wages, 77, 85-87. 
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LACHES 

equitable doctrine of, 59, 273, 301-305. 
LAKHEEAJ 

meaning of term, 197. 

land, suit to resume or assess, 196-207. 

old laws in respect of, how modified, 197, 198, 199. 

right of auction purchaser in respect of, 199-200. 

onus in suit to assess or resume, 200. 

zemindar's right to dispossess holders of inyalid lakhe- 
raj grants, without intervention of Court of law, 
repealed, 200-202. 

jurisdiction of Civil and Revenue Courts in suits to 
assess or resimie, 202-203. 

abstract of rules of limitation in respect of, under old 
find new laws, 205-207. 
LEGACY 

suit for recovery of, 146. 

ticknowledgment by person liable to pay, 242, 246. 
LESSEE 

under Government, suit by for possession, 151, 310. 
LIBEL 

cause of action in suit for damages for, 83-84. 
LIEN 

right of, 215-216. 
LITIGATION 

deduction of pendency of, in wrong Court, 285-296. 

in furtherance of decree, 340-341. 
LODGING 

suit for payment of, 77. 
LOST PROPERTY 

suit for recovery of, 50. 
LUNATIC 

legal disability of, 280. 

MAHOMEDAN 

law of pre-emption, 72. 

proprietor of estate paying revenue to Government 

full age of, 281. 
widow, dower of, 52-53, 216, 226. 

MAINTENANCE 

suit for, 183. 

right to, constantly recurring, 193. 

daughter-in-law has no right to, as against her father- 
in-law, 194. 

right of brother's widow to, ih. 
MALICIOUS PROSECUTION 

suit for damages for injury sustained by, 84-85, 379. 
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MALTKANA 

suit for, 166-168, 385. 

MANAGER 

of joint estate, suit by for contribution, 221. 

MARRIED WOMAN 

legal disability of, 280. 
MERCHANT. See Account-Cukebnt. 
MESNE PROFITS 

right of owner to recover, not an. interest in immove- 
able property, 164. 

limitation of six years in suits for, 229-232. 

MINOR 

right of pre-emption accruing to, 77. 

right of, to mesne profits. 232. 

right of to rents. 279. 

disability of, 273-284. 

suit by guardian on behalf of, 275. 

may proceed on cause of action which guardian has 
omitted to prosecute. 276. 

acquiescence by, 303-304, 390. 
MINORITY 

old rule of limitation in cases of, 274. 

effect of provisions of Sec. 11, in respect to, 274-275. 

extends up to what age. 281-284. 

of Hindoo and Mahomedan proprietors of lands pay- 
ing revenue to Government. 281. 

of Hindoos under Bengal school of Hindoo Law. 282. 

under Act XL of 1858, of all persons not being 
European British subjects. 283. 

cases in which no deduction allowed on account of, 
276-279. 
MTRASIDAR 

suit by for possession, 169. 

MISAPPROPRIATION 

suit for damages for, 83, 136-137. 

MITAKSHARA LAW 

alienations of property held under, 179-183, 386-387. 

MONEY LENT 

suit for, where no written contrcujt, 130-131, 141-142. 
where registered contract, 145. 
where written contract not registered, 143. 
secured by pledge of immoveable property, 145, 164- 
166, 216. 
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MOETGAGE 

fi*audulent, 42. 

transaction, does not give occasion for exercise of right 
of pre-emption, 74-75. 

instrument of, 145. 

oral evidence not admitted to prove that a writing 
purporting to be a deed of absolute sale was in- 
tended to operate as a, 74, 209, 387. 

deed of, with condition for payment by instalments, 
217. 

MOETGAGEE 

suit against, for recovery of property mortgaged, 207- 
215. 

distinction between depositary and, 208-209. 

suit against, for surplus collections received by, 210. 

repudiation of mortgage by, ib, 

settlement of resumed lands with, 211. 

effect of decree of foreclosure in favour of, 212 213. 

acknowledgment by, of title of mortgagor, 213-214, 
387. 

suit by, for recovery of money charged as debt upon 
immoveable property, 145,1 64- 166, 216. 

suit by, for possession of immoveable property mort- 
gaged, 216-217. 

possession of third party adverse to, 217. 

suit for recovery of property purchased bond fide from, 
256-261. 

purchase by, of mortgaged property, 260-261, 379. 

suit by in Courts established by Boyal Charter, 261- 
262. 

See Pre-emption. 

MOETGAGOR 

suit by, to set aside mortgage deed, 214-215. 
MOVEABLE PEOPERTY 

suit to set aside sale of, in execution, 88, 102, 380. 
MUTUAL DEALINGS 

what are, 264-267, 
NOTICE 

of subsisting trust, 236, 258-260.. 

to judgment-debtor under Sec. 2i6, Act VIII of 1859. 
327. 

NULLUM TEMPUS 

provisions of Sec. 10, Eeg. XIX of 1793, in respect 
of lakheraj tenures how controlled, 197-198. 
OBLIGATION 

of record, 146-149. 
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ONUS PEOBANDI 

in suit for pre-emption. 73. 

in suit for possession. 150,152,383. 

on party alleging separation of joint Hindoo family. 

184. 
in suit to assess or resume lakheraj. 200, 201, 204, 

206. 
where fraud is alleged. 260. 
OPERATION 

of Act XIV of 1 859, postponed by subsequent enact- 
ments, 128, 311-312, 393-394. 
ORAL 

admission of debt, will not extend limitation. 246. 
evidence, sufficient to prove deposit. 209. 
not admissible to contradict terms of written deed, 
75, 209, 387. 
ORDER 

interlocutory, 15. 

of revenue officer for sale of property. 88. 

of Civil Court after investigating claim to property 

attached in execution. 89-92, 107. 
of Civil Court after investigating claim to property 

sold in execution. 92, 102. 
summary of Civil Court, suit to alter or set aside, 105. 
passed in execution before Act VIII of 1859 came 

into force. 106. 

respecting possession of property, under Acts XVI of 

1838, and IV of 1840. 122-127, 382. 
for possession of immoveable property imder Sec. 15. 

296-301. 
of Court established by Royal Charter, proceedings to 

enforce, 312. 
of Court not established by Royal Cheu^ter, execution 

of, 316. 
proviso of Sec. 19 and Sec. 21, relating to the execution 
of orders, &c., in force when Act XIV was passed, 
repealed. 390, 392. 
PART-PAYMENT 

of principal or interest, does not keep alive debtor's 

liability. 246-248. 
nor memorandum of, 248-249. 
PARTIES 

amendment of plaint by adding, 39-41. 
PASSING OF ACT 

date of, 359-360. 
PAUPER SUIT 

date of institution of, 38-39. 
53 
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PAWNEE 

meaning of term, 208. 

suit against, 207. 

snit by, 215. 

right of Ken of, ih. 

suit to recorer property purchased bond fide from, 256^ 
PAYMENT. See Pabt-payment. 

on account of share in joint family property. 183-195. 

on account of maintenance, i^. 

on account of mortgage debt. 261-262. 

of instalments on a bond with condition that on failure 
to pay one instalment the whole amount shall be- 
come due. 250-255. 

on accoimt of decree of Court established by Eoyal 
Charter. 812, 

out of Court, on account of decree. 834-335. 
PENAI.TY 

suit to recover, for breach of Law. 77, 
PEKIODS OF LIMITATION 

OF ONE YEAB — in SUitS, 

for pre-emption. 72-77. 

for penalties, damages, wages, &c. 77-87. 

to set aside Judicial or Revenue sales. 88-102. 

to set aside attachments, &c., for Revenue. 102-105^ 

to set aside summaiy decisions. 105-111. 

OF THREE YEARS — in SUits, 

to contest certain awards. 111-122. 
"^ to recover property comprised in possessory 
orders. 122-127. 
for hire of animals, &c., for price of articles sold by 
retail, andfor rent of buildings and lands. 1 27-1 30. 
for breach of unwritten contract. 130-142. 
for breach of unregistered written contract. 143-146. 
OF SIX YEARS — in suits, 

for which no other limitation expressly provided. 
218-232. 

OF TWELVE YEARS — in SUits, 

in cases governed by English Law upon debts of 
record and specialties, or for recovery of legacies. 
146-149. 

for immoveable property. 149-183. 

for share in joint family property, and for main* 
tenance. 183-196. 

to assess or resume rent-free land. 196-207. 

OF THIRTY AND SIXTY YEARS — in Suits, 

against depositaries, pawnees, and mortgageesr 
207-218. 
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PERIODS OF JjIMmATlO^— Continued. 

OF SIXTY YEAB8 — in SUits, 

by Government to establisli right in public pro- 
perty and in claims for reyenue (?). 305-311. 
no time bars suit against trustee and his representa- 
tives for breach of trust. 232-237. 
shorter periods of limitation prescribed by particular 

Acts. 237-242. 
See Computation. Extbnsiobt. 

PERMANENT SETTLEMENT 
date of, 197. 

proviso of Clause 14, Sec. 1, as to suits to resume or 
assess rent-free land, held rent-free from date of, 196, 
199, 206. 
old law of limitation in respect of rent-free tenures 

created prior or subsequent to date of, 197-202, 205. 
onus of proof as to tenure from, 200-201, 204, 206, 207. 
PERSON 

suit for damages for injury to, 77. 

PERSONAL PROPERTY 

suit for damages for injury to, 77-83, 379. 

PLAINT 

date of filing, to be considered date of instituting suit. 

36-40. 
rejection of, by Court as barred. 21-22, 372. 
amendment of, 87-41. 

PLAINTIFF 

added, under Sec. 73, Act Vm of 1859. 39-41. 

onus of proof with, in suit for possession after alleged 

dispossession. 150. 
must show ground on which he daims exemption from 

general law of limitation. 268. 
absence of, does not interrupt limitation. 285. 

PLEA 

of limitation when to be taken, 2-18, 371. 

raised in Court of first instance must be considered 

in Court of appeal. 18. 
need not be taken up by Appellate Court, where 

record does not show suit to be barred. 19. 
how to be tried. 19-20, 371. 
POSSESSION 

adverse, 150-160. 
of alluvial lands. 153. 
disputed, 154-155. 
wrongful, 156, 271-273, 
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POSSESSION— Continued, 

permissive, 156-157, 384. 

as a tenant, 157-158, 384. 

of waste lands, 162-163. 

See Pke-emption. 
POSSESSOEY OEDEE. See Order. 

PLEDGE 

of immoveable property as security for money debt. 

145, 164-165. 
of title deeds. 166. 
meaning of term, 208. 
POLICY 

of Marine Insurance, suit to recover amount due on, 
226. 

PEE-EMPTION 

right of, Tinder Mabomedan Law. 72, 

onus of proof in suit to enforce, 73. 

no right of, arises where party claiming as a co-sharer 
is not in possession of his share. iJ. 

time during which claimant has been suing to establish 
title, cannot be deducted in suit to enforce right 
of, ib. 

right to enforce, arises where contract for sale of 
lands is complete, though deed of sale has not been 
delivered or registered, nor price paid. 74. 

suit to enforce, may be brought before transfer of pos- 
session. 75. 

no right of, arises on conditional sale or mortgage. 74. 

where mortgage is foreclosed, claim for, should be made 
on expiry of year of grace, ib, 

where after a foreclosure suit is brought the mortgagee 
gives the mortgagor further time for payment, no 
suit to enforce, can be maintained during the pen- 
dency of such period. 75. 

suit to enforce, where mortgaged property is bought 
by mortgagee in possession, 379. 

suit to enforce, where lands in usuJBructuary possession 
of mortgagee tire purchased by a third party, ib, 

question as to actual and constructive possession in 
respect to suit to enforce right of, 75-76. 

right to enforce, accruing during minority, suspended 
until majority. 76-77. 

PEESCEIPTION 

positive and negative, 59. 

question whether title can be acquired in India by 
positive, 59. 
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PEESCEIPTION— Continued, 

positive, recognized by Hindoo Law, but not (?) recog- 
nized by Regulations. 59-60. 

ruling of Privy Council that twelve years peaceable 
possession not only bars remedy but gives title. 
60-61, 377. 

ruling of Madras Court that the provisions of the 
Limitation Act, bar the remedy, but do not extin- 
guish the right. 60-61. 

effect of thirty years possession under Begulation V of 
1827, of the Bombay Code. 61-62, 377. 

right of easement acquired by, See Easement. 

PEESUMPTION 

of joint Hindoo family remaining joint. 184-190. 

none of fraud. 260. 
PEICE 

of goods sold wholesale or retail, suit for, See Eetail. 
Wholesale. 
PRINCIPAL See Agent. Surety. 

PEIVY COUNCIL 

appeal to, 35-36, 374. 

no limitation bars execution of decrees of, 313-314. 

PEIVILEGE 

suit for damtiges for infringement of exclusive, 77. 
PEOCEEDINQS 

keeping decree alive. 319-358. 

PEOmSSOEY NOTE 

payable on demand. 42. 

suit by payee against maker of registered, 226. 

by endorsee against endorser of, tb, 

PEOTEST 

payment under, on account of arrears of revenue. 103- 
105, 221. 
PUBLICATION 

of libel gives rise to cause of action. 83-84. 
PUECHASEE 

by private sale, 55. 

at auction sale for arrears of revenue. See Akreabs of 
Eeventje. 

at sale in execution. See Auction Purchasee. 

honafidSf from trustee, mortgagee, &c. 256-261. 
PUTNEE TALOOK 

suit to set aside sale of, for arrears of rent. 88. 

suit to avoid incumbrtmces in, sold fur arrears of rent. 
263, 
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PUTNEEDAE 

suit by, to resume rent-free lands. 198, 
EECOED 

debt or obligation of, 146-149. 

EEGISTEATION 

of petition of appeal. 35. 

of plaint. 36. 

of contracts. 143-146, 

EE-IMBUESEMENT 

suits for contribution and, 137, 219-226. 

EEJECnON 

of plaint as barred by limitation. 9, 21-22, 372. 

EEUEF 

equitable, may be refiised by Court establisbed by 
Eoyal Charter on ground of acquiescence. 301-305, 
390. 

EEMAND 

for trial of issue of limitation. 4-5. 
for trial of case on merits. 17. 

EENUNCIATION 

of contract affords cause of action. 44-45. 

EENT 

dismissal of suit for, under Sec. 77, Act X of 1859, 

111, 178. 
minor's right to, 279. 
of buildings and lands, 127,130. 

EENT-FEEE. See Lakheraj. 

EEPEESENTATION 

fraudulent. See Feaud. 
EEPEESENTATIYE 

of trustee, suit against for breach of trust. 232, 235- 
237, 258. 

action by, for wrong occasioning pecuniary loss to 
person deceased, 241. 
EEPUTATION 

suit for damages for injury to, 77, 83-85. 
EESPONDENT 

defendant, need not file separate appeal against ruling 
of lower Court on point of limitation. 17. 
EESUMPTION 

suit for. See Lakheraj. 

of alluvial lands, 154. 
EETATL 

suit for price of articles sold by, 127-130, 133. 
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REVENUE 

Government claim for, 305-311. 
See Akrbaks of Eevenub. 

EEVENUE AUTHORITIES 

summary suits before, 77-87. 

suits to set aside sales by, for arrears of revenue. 

88-102. 
suits to set aside attachments, &c., by, 102-105. 
suits to contest the justice of settlement awards by, 

111-122. 
lime allowed for enforcing summary decisions of, 362- 

364, 392. 

REVERSIONER 

cause of action in suits by, when arising. 50-52, 

169-179, 376. 
REVIEW 

time allowed to apply for, may be extended on just 

cause being shewn, 26-32, 374. 
application to amend decree by adding order for in- 
terest from date, not an application for, 28. 
nor application to amend clerical error, 373. 
time during which application for, has been pending 

to be deducted in reckoning time within which 

appeal may be filed, 32-34. 
period for executing decree runs from final decision 

upon application for, 318-321. 
REVIVOR 

of decree of Court established by Royal Charter. 312- 

313. 

ROYAL CHARTER 

suit by mortgagee in Court established by, to recover 

possession of immoveable property mortgaged. 261- 

262. 
refusal of equitable relief in Court established by, 301- 

302. 
enforcement of judgments, &c., of Courts established 

by, 312-315. 
proviso of Sec. 19, in respect to judgments of Courts 

established by, in force at the date of the passing 

of the Limitation Act, repealed. 390. 

SALE. See Ptjechaser. Retail. WnoLESAiiE. 

SECURITY 

pledge of inmioveable property in, 145, 164-166, 
of title deeds in, 1 66. 
of moveable property in, 215. 
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SEIZURE 

wrongftil, in execution. 79-80. 
SEPAEATION 

of joint Hindoo fanxily, ontM of proving, 184. 

SEEVANT 

suit by, for wages. 77, 85-87, 243. 

„ for money had and receiyed. 77. 
tort of, 83, 136-137. 

SETTLEMENT 

awards by Revenue authorities. 111-122, 266. 

temporary exclusion from possession during settlement 
proceedings. 154-155, 211-212. 

decennial and permanent, 197. 
SHARE 

suit for, in joint ancestral property. 183-192. 

SIGNATURE 

See AcKNOWLEDOMEirr : Agent. 

SMALL CAUSE COURTS 

in Presidency towns, not Courts established by Royal 

Charter. 315. 
judgments of Supreme Court Judges, sitting as Judges 

in, held to be judgments of Courts established by 

Royal Charter, ih, 
suits upon judgments of, 146-149. 
decisions of mofussil, not siimmary decisions within 

meaning of Sec. 22. 363. 

SPECIALTY 

debt or obligation. 146-149. 

SQUATTER 

adverse possession by, 160. 

SUMMARY 

suits before Madras Revenue authorities. 77. 

decisions of Civil Courts. 105-1 1 1 . 

time allowed for enforcing simimary decisions and 
awards of Civil and Revenue Courts. 362-364. 

provisions of Sec. 23, relating to the execution of 
summary decisions in force at the time when Limit- 
ation Act passed, repealed. 392. 

SUPREME COURT.— See Royal Chaetee. 

SURETY 

acknowledgment of debt by principal, does not afifeet 

limitation running in favour of, 255. 
decree executed against judgment-debtor, not kept 

alive as against, 338-339, 391. 
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SUBVET 

award, enit to contest. 111-122, 151, 381-382. 
map, petition for amendment of, 115. 

TAVEEN 

bills, suits for, 77. 

TENANT 

no adverse possession by, 130, 157-159, 384-385. 

TITLE 

failure to give, a breach of contract of sale. 143, 225. 

suit for declaration of, by party in possession, 149. 

in suit to assess or resume lakberaj, limitation runs 
from time when plaintifPs title accrued. 196, 198. 

acknowledgment of mortgagor's, by mortgagee aflpords 
a fresh starting point for computing limitation. 207, 
213-214. 

purchase of mortgaged property by mortgagee in pos- 
session creates new, 260-261. 

party dispossessed otherwise than by due course of 
law, may recover possession under Sec. 15, without 
establishing, 296, 389. 

TODA GABAS 

allowance, daim for, 168. 
TOET 

suits founded on, 78-83. 

TRADEES 

suits for balance of accounts between, having mutual 
dealings. 264-267. 

TEESPASS. See ADVEESErPossBssioN. Enceoachmekt. 

TRUST 

direct, express, implied, constructive. 233-235, 261. 

TETJSTEE 

definition of term. 233. 

suit against, or against representatives of, to recover 
specific trust property. 232. 

suit to make good loss occasioned by breach of trust 
out of general estate of deceased, th, 

suit by co-trustee for contribution as against estate of 
deceased, ih, 

brother of Mahomedan woman, held to be, 233. 

husband of Mahomedan woman, held to be, 234. 

mortgagee holding mortgaged property after satis- 
faction of the debt, not, ih. 

agent receiving money for a specific purpose, not, 
234-235. 

54 
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TRUSTEE— Continued. 

benamee transaction does not create the relationship 

of trustee and cestui que trust, between henameedar 

and real owner, 235. 
purchaser of trust property with notice. 236-237. 
sevait holding religious property as, 237. 
suit to recover property purchased bond fide from, 

256-261. 

UNCULTIVATED LANDS 

adverse possession of, 162-163. 

UNDER TENURE 

suits to avoid, in estates sold for arrears of revenue. 
263-264. 

VAKEEL 

suit by, for fees. 131-132. 

VALUABLE CONSIDERATION 

purchase from trustees, &c., for, 256-261. 

VEHICLES 

suit for hire of, 127. 

VERBAL 

contract. 130-142. 
admission of debt. 246, 

WAGES 

suits for, 77, 85-87 

a debt within the meaning of Sec. 4. 243-244. 

WAIVER 

of plea of limitation. 4, 9. 

of condition that on failure to pay an instalment, the 
whole debt shall become due. 252-253. 

WASILAT. See Mesne Profits. 

WASTE 

suit by reversioner to prevent, 376. 

WASTE LANDS 

adverse possession of, 162-163, 

WATER-COURSE 

prescriptive right to, 62, 63,66, 68. 

suit for damages for injury done by opening, or closing 
81, 82, 164. 
WHOLESALE 

suits for price of goods sold by, 129-130, 133. 
WIDOW 

Hindoo. * See Alienation : Maintenancie. 

Mahomedan. See Doweb. 
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WATAN 

right to share in, 195 

WORK AND LABOUR 

suits for remuneration for, 131-132, 382. 

WRONG 

suit by executors, &c., of deceased person for action- 
able, 241. 
death occasioned by, 241-242. 

WRONGFUL 

removal of personal property, 78-81. 
possession, 156. 

ZEMINDAR 

expired right of, to assess or resume lakheraj, can- 
not be revived in putneedar or dur-putneedar. 198. 

onus of proof on, in suit to assess or resume lakheraj 
land. 200-201. 

right of, to dispossess persons holding under invalid 
lakheraj grants. 201-202. 
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